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CURRENT TOPICS. 


Our attention has been called to an error of 
some importance which occurred in an article 
on ‘* Paid up Shares,’’ published in this Jour- 
NAL on February 21, 1879. The writer of 
that article, referring to a late case in the 
United States Circuit Court for the Eastern 
District of Missouri, cited it as holding ‘‘pre- 
sumably out of deference to the English cases 
which were cited to it, that bonus shares 
issued as having been paid up to the extent of 
60 cents on the dollar, no payment in fact 
having been made, are in an action by credi- 
tors against the holders of them, to be deemed 
to have been paid up to that extent.” The 


mistake made by the writer of the article | 


was one of fact. The shares ia question were 
not ‘‘ bonus ’”’ shares, but were ‘* paid-up ”’ 
shares. This was one of the findings of the 
court, and the criticism just cited was there- 
fore without reason. The Federal courts of 
this circuit recognize to the fullest extent the 
doctrine that unpaid stock is a trust fund for 
the benefit of creditors. 





In Knox v. Great Western Quicksilver 
Mining Co., recently decided in the Circuit 
Court of the United States for the District of 
California, which was an action for damages 
for the infringement of a patent, defendant 
used in its mine a furnace, on which com- 
plainant claimed a royalty. The royalty es- 
tablished by complainant was $6.00 on every 
furnace of twenty tons capacity. The de- 
fendant continued the infringement, and 
caused to be constructed and used, in differ- 
ent parts of its mine, a number of furnaces 
of like description to that of complainant 
Exceptions were taken to the masters report 
in favor of the complainant. The court held 
that in a suit in equity for the infringement of 
a@ patent by use of the patented article the 
complainant is entitled to recover the profits 
which result to the infringer by use of the 
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| invention; and in such case the patentee is 


not limited in his recovery to the amount 
claimed as royalty for the use of the patented 
article. Sawyer, J., observed: ‘But itis 
urged that the evidence does not show that 
the defendant made any profit, and that the 
master erred in finding as profits the differ- 
ence in the cost of reduction of the ores be- 
tween the infringing furnace and other fur- 
naces open to the public use, when it does not 
appear that the amount of profits, or indeed 
any profits, resulted from working the mine. 
The Supreme Court answered this objection 
by saying, in substance, that it is not the 
profits of the business as a business that is to 
be considered, but the advantage derived 
to the infringer in the diminished cost, etc., 
of carrying on the business by the use of the 
invention. It is true, that the Supreme 
Court have repeatedly held that the account- 
ing should be continued down to the time of 
the commencement of the use by the infringer ; 
but the learned judge, in this case, seems to 
have extended the limits of that doctrine be- 
yond those heretofore arrived at by the Su- 
preme Court. Cawood’s Case, 4 Otto, 710; 
Burdell v. Denig, 2 Otto, 720; Cownig v. 
Rumsey, 4 Fisher, 277; Mowrey v’ Whitney, 
14 Wall. 651; Packet Co. Sickles, 5 Wall. 
580; 19 Wall: 617; 4 Saw. 282. 





In Vest v. Michie, 7 Rep. 281, the Court of 
Appeals of Virginia, in applying the rule that 
to charge a subsequent purchaser with actual 
notice of an unrecorded prior conveyance, the 
proof must be clear and strong, so as to raise 
the presumption of bad faith, held that such no- 
tice can not be inferred from the mere fact that 
the subsequent purchaser was a subscribing 
witness to the prior deed. ANDERSON, J., said: 
‘¢ Whilst it is held that the fact of notice may 
be inferred from circumstances, as well as 
proved by direct evidence, the proof must be 
such as to affect the conscience of the pur- 
chaser, and must be so strong and clear as to 
fix upon him the imputation of mala fides. 
Prof. Minor, in his admirable work, says the 
effect of the notice which will charge a subse 
quent purchaser for valuable consideration, 
and exclude him from the protection of the 
registry law, is to attach to the subsequent 
purchaser tue guiltof fraud. It is, therefore, 
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never to be presumed but must be proved, and 
proved clearly. A mere suspicion of notice, 
even though it be a strong suspicion, will not 
suffice. 2 Min. Inst. 887 (2d ed.), and cases 
cited. The proof relied on in this case is, that 
the appellant was a subscribing witness to the 
deed of trust under circums.ances which, it is 
contended, show that he was apprised of the 
existence and contents of the deed of trust. 
Sugden says the better opinion is that being a 
witness to the execution of a deed will not of 
itself be notice; for a witness in practice is 
not a witness to the contents of the deed. 2 
Sugd. 1060. Iam of opinion that the proof 
which is necessary to establish the fact of no 
tice to the subsequent purchaser, all the au- 
thorities agree, must be so strong and clear as 
to affect his conscience, and to justify the im- 
putation to him of mala jides.’”’ Compare 
Trustees of Union College v. Wheeler, 61 N. 
Y, 88; 59 Barb. 585, s. c., 5 Lans. 160; Weiss 
v. Brennan, 41 N.Y. s.c. (J. & §S.) 177; 
Brown v. Volkening, 64 N. Y- 76; Raynor v. 
Timerson, 54 N. Y. 689; Staples v. Fenton, 
5 Hun: 172. 








PATENT RIGHTS AND STATE RIGHTS.—II. 


Now for the other side of the case to that 
shown in the last number. 

In ex parte Robinson, 2 Biss. 309, a State 
** act to regulate the sale of patent rights ’’ in 
Indiana required patentees, before selling 
their right in any county, to filea copy of 
the patent with the county clerk, and to make 
oath that it was genuine and had never been 
annulled. Robinson had been arrested for 
offering to sell a license under his patent, with- 
out first complying with this act. On appli- 
cation for a writ of habeas corpus to the U. 
§. Circuit Court, the prisoner was discharged, 
that court (Justice David Davis) holding the 
act void as an interference with the rights of 
patentees under the laws of the United States. 
In Helm v. Nat. Bk., 43 Ind. 167, 138 Am. 
Rep.; Holiday. Hunt, 70 Ill. 109, 22 Am. 
Rep.; Woolen v.Banker (U.S. Cir. Ct.,Ohio), 
22 Am. Rep. 69, 5 Reporter 259; Crittenden 
vy. White (Minn,) 9 Ch. L. N. 112, and Cran- 
son v. Smith (Mich) 5 Cent. L. J. 386, 
various State ‘‘acts to regulate the sale of 
patent rights,’’ were declared void. The acts 
in question imposed a heavy fine or imprison- 





ment, or both, upon any one who should, in 
payment or part payment, take a promissory 
note in selling his patent or any interest in it 
without writing on the face of such note the 
words ‘‘ given for a patent right.’ And all 
such notes were, by the insertion of these 
words, charged with all equities soas to be lia- 
ble in the hands of all subsequent purchasers, 
whether for value or not, to all defenses that 
the original promisor might have against the 
original promisee. In other words, these 
acts, while leaving such notes assignable, de- 
prived them of their negotiable character. In 
the above cases, these acts were declared to in- 
terfere with and impair the patentee’s rights. 

In Haskell v. Jones (Penn.), 5 Rep. 467, 
the court, Sharswood, J., says of a like act: 
“If it makes void such notes in which the 
words ‘given for a patent right’ are not writ- 
ten, there would be great reason for the con- 
tention that the act is void. No State can so 
interfere with the right of a patentee secured 
to him by the acts of Congress to sell and as- 
sign his patent.’’ Butin that case the court 
was of opinion that the act had no such effect 
and was not such an interference. See, how- 
ever, 6 Cent. L. J. 372-3. 

Can these apparently conflicting authorities 
be reconciled? I think so, and without diffi- 
culty, by simply attending to the real nature 
of the right vested in the patentee by the 
grant of a patent. 

A patent right is an incorporeal franchise, 
and ‘‘consists altogether in the right to exclude 
every one from making, using or vending the 
thing patented without the permission of the 
patentee. This is all he obtains by his patent.’’ 
Bloomer v. McQuewan, 14 How. 549. ‘‘The 
inventor had at all times the right to enjoy the 
fruits of his own ingenuity in every lawful 
form. But before the statute he had not the 
power of preventing others from participating 
in that enjoyment to the same extent. . 

The end of the statute was to hold forth as an 
inducement to the inventor the exclusive use 
of his invention fora limited period. The 
sole operation of the statute is to enable him to 
prevent others from using the products of his 
labors except with his consent. But his own 
right of using is not enlarged or affected.’’ 
Jordan vy. Overseers, 4 Ohio 309. ‘By the 
general laws of the land, State as well as na- 
tional, the plaintiff has the right to sell 
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its improvement. So far as its own use or 
manufacture is concerned, it needs no act of 
Congress to enable it to make, use, or vend 
the article, and it obtains no such right from 
Congress. The benefit of the patent law is 
that the plaintiff may prevent others from 
making, using, or vending its invention. To 
itself, to its own right to make, use, and vend, 
no right or authority is added by those statutes.’’ 
Cetluloid Mfg. Co. v. Goodyear Dental Co., 
10 O. G. 43, 44. To the same effect is the 
ruling in Patterson v. Commonwealth, supra. 
Therefore, when the patentee attempts to sell 
his illuminating oil or his patent medicine, or 
his patent lottery scheme, he is not attempt- 
ing to exercise any right derived from his pat- 
ent or in any way conferred by any act of 
Congress. He is simply enjoying his common 
law right—a right which he held prior to his 
patent, and which he would hold to the same 
extent without any patent at all. And this 
common law right is undoubtedly within the 
control of State laws. By the grant of a 
patent Congress makes it unlawful for any one 
else to use or sell the patented article; but it 
does not follow that Congress does or can 
make it lawful for the patentee to use or sell 
regardless of State restrictions. Congress 
may lawfully require every one engaging in a 
certain business to take out a license, and 
may make it unlawful for any one to engage 
in such business without such license. But 
the grant of such a license gives no right to 
exercise the trade regardless of State regula- 
tions. License Tax Cases, 5 Wall. 462; Per- 
vear v. Com., Id. 475. But as to the other 
class of decisions, the case is wholly differ- 
ent. In these cases, the right which the State 
undertook to regulate was not the right to 
make or sell the patented article or machine, 
but the right to sell the patent itself. Con- 
gress has provided that ‘‘ every patent or any 
interest therein shall be assignable in law by 
an instrument in writing; and the patentee or 
his assigns or legal representatives may in like 
manner grant and convey any exclusive right 
under his patent to the whole or any specified 
part of the United States.’’ U.S. Rev. St., sec. 
4898. ‘* We can look only to the statute for 
the conditions and modes in which the legal 
estate may be transferred.’’ Curtis on Pat- 


. ents, sec. 178; Higgins v. Strong, 4 Blackf. 
183; Ashcroft v. Walworth, 2 O. G. 546; 


. 








Stevens v. Cady, 14 How. 532. 


The only 
restriction which Congress has seen fit to im- 
pose upon the patentee’s right to sell his pat- 


ent is contained in the above section. It is 
plain that the intention was that there should 
be no further restraint. Mayor of N. Y. v. 
Nichols, 9 Hill, 209. It was thought in Hol- 
lida v. Hunt, supra, that ‘*the right to vend 
[patent rights] guaranteed by the general gov- 
ernment to patentees is to traffic and sell with 
the same freedom that may be exercised with 
regard to any and all property according to 
the common and usual course of trade and 
business.’’ It was this right with which the 
State statutes condemned in these cases inter- 
fered, and, since this right is derived wholly 
from the acts of Congress, and is clearly 
within the power of Congress to confer, such 
interference was held unlawful. 

The distinction between the right to sell a 
patent and the right to sell the patented are 
ticle or machine is taken in State v. Peck, 25 
Ohio St. 26, where one of these very acts 
came under consideration. The defendant, 
representing himself as agent of John Os- 
borne, the patentee of a certain cultivator, 
appointed one Clemmer to act as Osborne’s 
agent to sell the cultivators in the township, 
and in payment for such appointment, took 
Clemmer’s note, but omitted to insert the 
words ‘‘given for a patent right,’’ as re- 
quired by the act. For this he was indicted. 
But the court held that the case did not come 
within the statute, because the considera— 
tion for which the note was given was 
not the right fo sell the patent or any 
interest in it, or any right under it, but 
simply the right to sell the patented machine. 
‘*The distinction between the word ‘machine’ 
and the words ‘patent right’ is so obvious that 
neither argument nor illustration is necessary 
to sustain it. To construe the words ‘patent 
right,’ as used in the act, to mean machines 
manufactured under letters patent, would give 
to them an unusual, forced and unnatural im- 
port.’’ A patent right or copyright cannot be 
sold on execution. Stevens v. Gladding, 17 
How. 451; Stevens v. Cady, 14 How. 431; 
nor can it pass by assignment for the benefit 
of creditors, unless the instrument of convey- 
ance be signed and executed by the patentee 
himself, and then recorded in the patent office, 
as required by act of Congress. Ashcroft v. 
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Walworth, 2 O. G. 546. Buta machine or 
other article, as the copper plate for engrav- 
ing a map, may be so sold and will pass, 
though the invention or work be covered by a 
patent or copyright. Sawin v. Guild, 1 Gal- 
lison, 487; Woodworth v. Curtis, 2 Woodb. 
& Min. 530. See also Bloomer v. McQuewan, 
Chaffee v. Boston B. Co., and Bloomer v. 
Millinger, already cited. Wo. Rircute. 
Dayton, O. 








ASSUMPTION OF PAYMENT IN DEED—LI- 
ABILITY OF GRANTEE TO CREDITOR OF 
GRANTOR. 





BISSELL v. BUGBEE. 





United States Circuit Court, District of Indiana, 
March, 1879. 


P, for a consideration moving from K to him, as- 
sumed in a deed the payment of a debt due from K to 
B. Held, that the agreement enures to the benefit of 
B, and in a court of equity P is liable to him directly. 
The bringing of suit is a sufficient acceptance by B. 


In equity. 
Harrison, Hines & Miller for complainant ; A. B. 
Young for defendant. 


GRESHAM, J. 


After executing the notes and mortgage des- 
cribed in the bill, Bugbee conveyed the premises 
to Rust; Rust conveyed to Kellogg, and Kellogg 
to Price, each successive purchaser assuming the 
payment of the mortgage-debt by stipulation con- 
tained in the deed accepted from his grantor. 
Price erased from Kellogg’s deed to him, before it 
was recorded, the stipulation to pay the complain- 
ant’s debt. Prayer for foreclosure and a decree 
against Price for payment of any deficiency after 
sale of the mortgaged premises. Price demurs to 
the bill for want of equity. 

For a consideration moving from Kellogg to 
Price, the latter agreed to pay the complainant’s 
debt. This agreement in equity inured to the 
complainant’s benefit, and being in a court of 
equity, Price is liable directly to the complainant. 
Kellogg is the surety of Price, and might have filed 
a bill against him and the complainant to compel 
Price to pay the debt directly to the complainant, 
or so much of it as might be left after exhausting 
the mortgaged premises. Price owes the money, 
and common sense and common honesty require 
that he should pay it directly to the creditor. The 
parties are all before the court, and instead of 
sending the money from Price around the circuit 
to the creditor, he will be required to pay it directly 
to the person ultimately entitled to receive it. 

It is now well settled that where the purchaser 
of land promises the grantor to pay off a specified 
mortgage or other incumbrance on the land, this 
obligation inures for the benefit of the mortgagee 








or incumbrancer who may in equity compel such 
purchaser to respond directly to him. Story’s Eq. 
Jur. § 1,016 d., 11th ed.; Miller v. Billingsly, 
41 Ind. 489; Marsh v. Pike, 10 Paige, Ch. 595; 
Crawford v. Edwards, 33 Mich. 354; Fisher v. 
Douglass, 25 Wis. 696; Bowen v. Kurtz, 37 Iowa, 
239; Crowell v. Currier, 27 N. J. Eq. 152; Klap- 
worth v. Dressler, 2 Beasley, N. J. Ch. 62. 

The case of Second National Bank v. Grand 
Lodge, 8 Cent. L. J. 71, is cited in support of the 
demurrer. That was an action at law, and the Su- 
preme Court held that where a debt already exists 
from one person to another, a promise by a third 
person to pay such debt, being primarily for the 
benefit of the original debtor, and to relieve him 
from liability for it, there being no novation, he 
has a right of action against the promisor for his 
own indemnity, and if the original creditor can 
also sue, the promisor would be liable to two sep- 
arate actions, and therefore the rule is that the 
original creditor cannot sue. In actions at law on 
contracts, the rule is that where there is no privity 
or novation, the action cannot be maintained, and 
that, I think, is as far as the Supreme Court in- 
tended to go in this case. In equity, the creditor 
is entitled to the benefit of all obligations for the 
payment of his debt, whether they be direct or 
collateral. 

It is further urged that the complainant had no 
right of action against Price when the suit was 
commenced, because he had not notified Price of 
his acceptance of the promise to pay the debt. 
Price’s agreement with Kellogg to pay the debt 
was not rescinded: it remained in full force for the 
complainant’s benefit; it was to the complainant’s 
interest to accept it; there was no reason why he 
should not accept it, and I think the bringing of 
the suit was a sufficient acceptance. It is hardly 
necessary to say that Price’s mutilation of the 
deed by erasing the promise to pay the mortgage 
debt, without the knowledge or consent of Kel- 
logg, left his obligation unimpaired. 

Demurrer overruled. 


a $i 


EQUITABLE ASSIGNMENT — INTEREST IN 
LAND — CONSIDERATION BY PAROL 
AGREEMENT—STATUTE OF FRAUDS. 





IN RE WHITTING. 





English Court of Appeal, February 27, 1879. 


W made a verbal agreement to give his bankers a 
charge upon the current half-year’s rent of certain 
land in consideration of £200 advanced to him by them. 
He then wrote to his tenants, ‘When your Michaelmas 
rent becomes due tome I hereby authorize and re- 
quest you to pay ” £200 to the bankers. Held, that the 
letter was not an equitable assignment, there being no 
consideration except by the verbal agreement which, 
as it related to an interest in Jand, was by the Statute 
of Frauds not receivable in evidenco. Decision of Ba- 
con, C. J.,27 W. R. 64, in ex parte Rowell, upheld om 
a different ground. 
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Appeal from a decision of Bacon, C. J., reported 
27 W.R. 64. 


Whitting, on the 14th of July, 1877, applied to 
his bankers, Messrs. Hall & Co., of Brighton, to 
allow him to overdraw to the extent of £200, which 
they agreed he might do, if he gave them a charge 
upon the current half-year’s rent then accruing, 
due to him from Messrs. Horrell, the tenants of 
certain land in which Whitting had a life interest. 

On the 16th of July, Whitting gave the bankers 
a letter addressed to Messrs. Horrell, as follows: 

‘¢ ASHCROFT, KINGSTON-ON-SEA, SHOREHAM, \ 

July 16, 1877. 

‘“* DEAR Sirs: When your Michaelmas rent be- 
comes due to me, I hereby authorize and request you 
to pay to Messrs. Hall, Lloyd, Bevan & West, of 
Brightou, £200 to my credit, for which I will accept 
their receipt as so much of your rent discharged. 

‘“*T am, sirs, yours faithfully, 
‘* WILLIAM WHITTING.”’ 

‘* Messrs. Horrells, Thorney.”’ 

The bankers, on the 18th., sent this letter to 
Messrs. Horrell. 

In Whitting’s bankruptcy, Bacon, C. J., on ap- 
peal, declared that, notwithstanding the letter, the 
Messrs. Horrell must not pay the £200 out of their 
rent to the bankers, but must pay the whole rent 
to the trustee. His lordship based his decision on 
the fact that before the Michaelmas rent accrued 
due Whitting had become a bankrupt, so that the 
rent never became due to him at all. 

The bankers appealed. 

Winslow, Q. C., and Reginald Brown, for the 
appellants...[JESSEL, M. R.—How is this agree- 
ment between Whitting and the bankers not within 
the Statute of Frauds? It relates to an interest in 
land, and it was by word of mouth.] There was 
part performance. The bankers paid the advance 
to Whitting. [JAmEs, L. J.—Payment of pur- 
chase.money is no part performance. ‘That is ele- 
mentary.] In Nunn v. Fabian, L. R. 1 Ch. 35, 
payment of rent was held to be part performance 
of an agreement for a lease. But we say there is 
here an equitable assignment for value of the $200 
to us. Fisher v. Calvert, 27 W. R. 301; Buck v. 
Robson, 26 W. R. 804, L. R. 3 Q. B. D. 686; Brice 
v. Bannister, 26 W. R. 670, L. R. Q. B. D. 569; 
and Diplock v. Hammond, 2 W. R. 500, 5 De G. M. 
& G. 320, are all in our favor. Zz parte Shellard, 
22 W. R. 152, L. R. 17 Eq. 109, the only case 
against us, is now overruled. [JESSEL, M. R.—In 
those cases the contract was not within the Statute 
of Frauds. Here you have to import a considera- 
tion into your document, because there can be no 
equitable assignment without consideration, and 
you cannot import consideration without import- 
ing a parol agreement which the Statute of Frauds 
does not allow us to receive in evidence.] This 
point was not raised in the court below. We sub- 
mit that there is here a sufficient note in writing of 
the contract. 

* Cookson, Q. C.,and H. Perceval, for the respond- 
ent, were not called upon. 

JESSEL, M. R, 

Lam of opinion that the decision of the chief 
judge should not be disturbed. The real arrange- 
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ment was a verbal agreement by which it is agreed 
that Whitting should assign rent not yet due re- 
served by a lease. That was a contract charging 
an interest in land, and the Statute of Frauds pre- 
vents our receiving in evidence a statement as to 
this verbal arrangement. ‘Therefore all that we 
can look at is the letter of the 16th of July. It is 
nothing more than a request to the tenants to pay 
their rent to the bankers, an authority revocable 
at any moment, such as a man going abroad might 
give to his tenants. It is said this was an equitable 
assignment for value. But the answer is, you can- 
not show the valuable consideration; the agree- 
ment on which you rely is only verbal; therefore 
this document is only a letter. I may add that I 
see no reason to differ from the decision in Brice 
v. Bannister. 

JAMES, L. J. 

The letter is like the power given to bankers to 
receive the dividends on their customers’ consols. 
To make it anything more the prior agreement 
must be introduced, but having to do with an inter- 
estin land, and not being in writing, it isnot re- 
ceivable in evidence. We cannot recognize that it 
ever existed. 

BRAMWELL, L. J. 

I am of the same opinion. 





RIGHT OF COUNSEL TO REASONABLE TIME 
IN WHICH TO MAKE ARGUMENT. 








WHITE v. PEOPLE. 


Supreme Court of Illinois. 
[Filed at Ottawa, January 25, 1879.) 


Under the bill of rights and the law of the land, a 
criminal on trial has a right not only to be defended 
by counsel, but to insist that such counsel shall have 
reasonable time in which to discuss the law and the 
facts. The limitation of five minutes to counsel for 
defendant on trial for larceny is unreasonably short. 


Error to the Criminal Court of Cook county. 

At the March term, 1878, of the Criminal Court 
of Cook county, plaintiffs in error, George White 
and Emma White, were tried before a jury upor 
an indictment for larceny. The trial resulted in a 
verdict of guilty against them both, and they were 
sentenced to imprisonment in the penitentiary, the 
former for a term of four years and the latter for 
a term of two years. 

It appears from the bill of exceptions taken on 
the trial, four witnesses were examined in chief by 
the prosecution; that plaintiffs in error examined 
three witnesses on their behalf, and the prosecu- 
tion then introduced two witnesses in rebuttal. It 
further appears therefrom when the evidence was 
closed the court ordered and directed that the attor- 
neys for the people, and for plaintiffs in error be 
each limitedinthe time of their respective argu- 
ments to the jury to the space of five minutes; that 
the attorney for plaintiffs in error desired to makean 
argument to the jury in behalf of his clients, and 
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stated to the court such a limitation gave him a 


length of time wholly insufficient in which to make 
his proposed argument, and unless the court al- 
lowed him further time, he must decline address- 
ing the jury at all; but the court adhered to and 
refused to change said order, and plaintiffs in error 
then and there excepted to the action of the court 
in ordering such limitation of time, and in refus- 
ing to extend the same; and thereupon their coun- 
sel declined making any attempt to address the 
jury. 

BAKER. J., delivered the opinion of the court: 

This record presents a grave and important ques- 
tion that is now for the first time submitted to 
this court for decision. The first clause of the 
ninth section of article two of the constitution of 
the State provides that in all criminal prosecutions 
the accused shall have the right to appear and de- 
fend in person and by counsel. The right of trial 
by jury is guaranteed by the fifth section of the 
same article of the constitution; and section 431 
of the Criminal Code makes the jury in all crim- 
inal cases judges of both the law and the fact. In 
Meredeth v. People, 84 Ill. 480, this court said: 
‘*The argument of a cause is as much a part of 
the trial as the hearing of evidence. Itis a right 
in his defense secured by the law of the land, of 
which a citizen cannot be deprived.”’ In Word’s 
Case, 3 Leigh 744, a criminal case where the evi- 
dence was all on the side of the Commonwealth, 
and was unimpeached, and the trial court was of 
the opinion the testimony was clear and dis- 
tinct as to the fact charged, and that it could not 
be varied by argument of counsel, it was held by 
the General Court of Virginia that it was not in the 
discretion of the court to prevent the counsel of 
the accused from arguing the question of fact be- 
fore the jury, and that it was the right of every 
party accused with crime to be heard by counsel 
on his whole case. 


The plaintiffs in error had an undoubted right, 
under the very bill of rights itself, and by the law 
of the land, to defend by counsel, and to insist that 
such counsel should have reasonable opportunity 
to discuss before the jury both the facts and the 
law of the case. This was a constitutional and 
substantial right, of which no court could properly 
deprive them. It was not a mere empty and nom- 
inal right to have an argument made in their behalf 
that would necessarily be but a brief and idle form; 
to have a discussion of the law and the evidence 
that was confined within a space of time so short 
as to be wholly inadequate to afford any opportu- 
nity to examine or discuss either the law or the 
evidence involved. Surely this was not the right 
deemed by the people of sufficient importance to 
be incorporated into the fundamental law of the 
land. 

The indictment was for a felony; the value of the 
property alleged to be stolen was found by the jury 
to be $125, and on the trial quite a number of wit- 
nesses were examined. The evidence was to some 
extent conflicting, and much of it was of.a circum- 
stantial character, and several issues, both of law 
and of fact, were involved in the case. These ques- 
tions, of either kind, were to be determined by the 





jury. We can readily see it was entirely impossible 
for counsel to intelligently discuss either branch of 
the case in the brief space of five minutes. The 
right of argument is only valuable as it will afford 
an occasion to impress and influence the tribunel 
to which it is made. 

This can only be done by a process of reasoning— 
by a presentation of points and considerations ad- 
dressed to the understanding and experience. The 
limitation of five minutes was a virtual denial of 
the right of the accused to be heard by counsel. 
The fraction of time to which counsel was restricted 
was unreasonably short, and wholly insufficient to 
enable him, be he ever so terse, to discuss the case 
with a reasonable hope of any probable, if even 
possible, effect upon the determination of the 
issues. 

In People v. Keenan, 13 Cal. 581, the defendant 
was tried upon an indictment for murder, and the 
trial court limited his counsel to a speech of an 
hour and a half, and to this action of the court an 
exception was taken; at the expiration of the hour 
and a half the prisoner’s counsel applied for an ex- 
tension of the time, so as to enable him to finish 
his argument to the jury, but his application was 
refused, and he again excepted. The case was one 
depending on circumstantial testimony. The su- 
preme court reversed the judgment of conviction, 
on account of such limitation of the time allowed 
for argument, and they say: ‘It is impossible to 
deny that if the constitutional privilege of being 
heard by counsel be allowed at all, it must be so 
admitted as that the prisoner may have the benefit 
of a complete discussion of all the matters of law 
and evidence embraced by tie case.” 

In the case at bar. we hold that it was error in 
the court below to limit the counsel of plaintiffs in 
error to an argument of five minutes; such restric- 
tion was, under the circumstances of the case, un- 
reasonable, and substantially a denial of a consti- 
tutional right. At the same time, we fully recog- 
nize the fact that a nisi prius court must necessa- 
rily have and exercise a large discretionary power 
in matters of this sort; it can limit the arguments 
of counsel within reasonable bounds, otherwise the 
business of the court might be seriously impeded, 
and to great public detriment. But the restriction 
must always be a reasonable restriction; and what 
is reasonable must be determined from the charac- 
ter and circumstances of the case on trial. The 
limitation should not, in any criminal prosecution, 
be such as would deprive the prisoner of the right 
given him by the law to make his defense before 
the jury, and to be heard by his counsel on his 
whole case. 

For the error indicated, the judgment of the 
criminal court is reversed, and the cause remanded 
for a new trial. 


—i- 
—>— 





In Noyes v. State, recently decided by the Supreme 
Court of Wisconsin, it was decided that costs can not 
be recovered against the State in a criminal prosecu- 
tion, even though awarded by the Supreme Court of 
the United States, upon a reversal of the decision of 
the State court. 
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FORGED WILL—PURCHASE FROM DE- 
VISEE. 





STEELE v. RENN. 





Supreme Court of Texas, December, 1878. 


An innocent purchaser from a devisee under a forged 
will takes a valid title. 


Appeal from Cherokee County. 


Moore, C, J., delivered the opinion of the 
court: 

This is an action of trespass to try title brought 
by appellees, December 12, 1872, for the recovery 
from appellants of lots three and four, in block 
twenty-three, in the town of Rusk, Cherokee coun- 
ty, to which both parties claim title under Casper 
Renn, deceased, in whom the title is admitted to 
have been at his death. Appeliees claim as the 
heirs and appellants as purchasers in good faith 
from H. K. Joyce and wife, who claimed as devi- 
sees of Renn. 

On the 23d of December, 1864, Casper Renn died 
in Rusk, Cherokee county, where he had for some 
years previously resided. In January, 1865, an in- 
strument purporting to be his last will and testa- 
ment, was presented to the court for probate by 
the parties therein named as executors. Said in- 
strument authorized said executors to administer 
and settle up the estate in accordance with its 
terms without being subject to the supervision and 
control of the court. After due notice of the ap- 
plication had been given and the execution of the 
instrument proved, as required by the court, 
it was adjudged to be the last will and testament 
of sgid Casper Renn, deceased, and the property 
and effects belonging to his estate, were committed 
to said parties, named as executors, to be by them 
administered under and in pursuance of the author- 
ity purported to be given them therein. 

On March 3d, 1865, said executors made and 
delivered to said Joyce and wife a deed for said 
lots, devised to them by said will. And on the 2d 
of December, 1865, said Joyce and wife, in con- 
sideration of two hundred and seventy-five dollars, 
paid them by Richard G. Steele, as recited in their 
deed, sold and conveyed them to said Steele, from 
whom they were subsequently purchased by appel- 
lant, Carter. 

Appellees, who are brothers and sisters of said 
Casper Renn, deceased, were, at the date of his 
death, and most of them seem to be still, citizens 
of Germany. Some time in the summer of 1865, 
B. Renn, one of the appellees came to Rusk, Cher- 
okee county, where he has since resided, to look 
after the estate of his brother on behalf of his 
brothers and sister, as well as himself. And in 
November, 1866, prior to the sale of the lots from 
Steele to Carter, suit was instituted by said B. 
Renn in the name of the brothers and sister, heirs 
of said Uasper Renn, deceased, to set aside and 
revoke the probate of said will, charging the same 
to be a false and spurious instrument, and not in 
fact the will of said Casper Renn, deceased. And 
in 1873 it was finally so determined and adjudged 








by this court, and its probate ordered to be re- 
voked and annulled. 

On the trial the facts here stated having been 
proved, appellants introduced evidence tending to 
prove that they purchased the lots in good faith, 
and claimed to be entitled to the protection of the 
court as purchasers for value without notice; that 
said instrument was not the true and genuine will 
of Casper Renn, deceased, as it purported and had 
been adjudged to be by its probate. Whereupon 
the court instructed the jury, among other things, 
as follows: 

‘* The plaintiffs have produced in evidence a con- 
clusive judgment setting aside the pretended will 
of Casper Reun, deeeased, and declaring it null 
and void, and that his heirs, at his death, were in- 
vested with the ownership of all his estate. When 
Steele purchased from Joyce he took no better title 
than Joyce had, which has been shown to be none 
at all, and he took the title at his own risk.”’ 

If this is a correct view of the law, evidently ap- 
pellants have no title, and have no just cause to 
complain of the recovery of the lots by appellees. 
On the other hand, if it is erroneous, as it neces- 
sarily controlled the verdict of the jury to the 
prejudice of appellants, the judgment must be re- 
versed. 

The practical importance of the question raised 
by this charge is obvious. If the views of the court 
are held to be correct, no title is derived froma 
devisee but may be swept from under the purchaser 
at any time, however remote, while the probate of 
the will is subject to attack. This fact, when 
known, must cast a cloud on all such titles, lessen 
their market value, and retard their transfer. On 
the other hand, if the instruction does not correctly 
state the law, our probate system affords but slight 
safeguards to non-resident heirs against perjury 
and fraud. These considerations induced this 
court to refrain from its decision of this case for 
several terms, and call upon the counsel for a more 
thorough examination of the law applicable to it 
than had at first been made by them. But we re- 
gret to say that, so far, they have cited us to no 
case bearing directly upon the point presented, and 
we have, to a considerable extent, to decide it as an 
original question. 

Appellants insist that they are entitled to protec- 
tion as innovent purchasers, notwithstanding the 
invalidity of the will from which their title springs. 
In support of their proposition they refer us to the 
case of Jone’ v. Powers, 10 Eng. Ch. 310; 3 Myl. 
& K. 581. But this case merely illustrates the rule 
of equity protecting purchasers in good faith, who 
get in the outstanding legal title, but leaves unset- 
tledthe main difficulty, viz.: although he may have 
purchased in good faith, did Steele occupy a better 
position than Joyce and wife would if they had not 
sold the lots? Unquestionably their title in such 
event would have fallen with the revocation of the 
probate of the instrument by which they purport 
to have been devised to them. Gaines v. New Or- 
leans, 6 Wall. 642; Gaines v. De La Croix, 2 Id. 
719. But while our conclusion has not been 
reached without hesitance and embarrassment, we 
think, notwithstanding the damage to which ab- 
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sent and non-resident heirs may thereby be ex- 
posed, he does, if he in fact purchased in good 
faith, and that public policy requires this solution 
of the question. 

An application for the probate of a will is a pro- 
ceeding in rem, and the judgment of the court 
upon it is binding upon all the world until revoked 
or set aside. Hodges v. Bauchman, 8 Yerg. 186; 
Scott v. Calvit, 3 How. (Miss.) 158; State 
v. McGlynn, 20 Cal. 271; 3 Redfield on Wills, 
63. Now, it has often been held that acts done 
under authority by the judgment of a court having 
jurisdiction of the estate, even where it is being 
administered under a forged will, are just as valid 
and effectual as if the will had been genuine; that 
a payment voluntarily made to the executor named 
in a forged will is a valid discharge of the debt, 
and though the will may be afterwards set aside 
and annulled, the debtor cannot be required to pay 
the debt a second time. If the pretended will had 
required the executors to settle the will of Renn in 
the probate court the acts done by them in pursu- 
ance of the orders of the court carrying into effect 
provisions of the will, could not be impeached or 
set aside to the injury of innocent parties, because 
they have a right to rely upon the validity of the 
judgment of the court. 5 Monr. 42; 11 Cush. 519; 
9 Dana, 41: 9 Penn. St. 234; 6 Porter, 243; 13 
Gratt. 682. 

Is there any difference in respect to the powers 
of the executors where the purported will directs 
the settlement of the estate out of the court? By 
its judgment the court has declared the instrument 
to be genuine. ‘This judgment is binding upon all 
the world until reversed or annulled. Must inno- 
cent parties, when they act upon the faith of such 
judgment, do so at the peril of its being subse- 
quently shown to be erroneous? There is evidently 
a broad distinction in the position of a party claim- 
ing to be an innocent purchaser, from one who has 
merely a forged deed, and that of a like purchaser 
from the devisee in a forged will. In the former | 
case the true owner is neither charged with notice 
of the forged deed, nor is he in any way committed 
to, or estopped from, denying its validity. While 








in the latter, the will is adjudged to be valid by a 
court of competent jurisdiction in a proceeding to 
which the heir is a party. While it is in force the 
heirs are bound by it, and can not deny its correct- 
ness, or dispute the validity of the devise. The 
purchaser from the devisee is authorized by the 
judgment to buy from him on the faith of a valid © 
judgment of a court of competent jurisdiction to 

which the heirs are parties, by which it has beenin | 
effect determined that the estate of the testator 

vested in the vendor on the testator’s death. The 

heirs being bound by the judgment, they occupy — 
the position of one who has voluntarily parted with 

or been divested of his title, and then stands by and 

sees it sold to a purchaser in good faith, without a 

word of complaint. That he afterwards asserts his | 
title and has the judgment reversed, or gets a de- 
cree cancelling the probate of the will does not 
mend the matter. The purchase has been consum- | 
mated. If, by the subsequent reversal of the judg- | 
ment. he can annul the pnrchaser’s title, he makes | 


an innocent party the victim of his negligence and 
delay, and all distinction between bona fide and 
mala fide purchasers is destroyed. 

For the error inthe charge of the court, the 
judgment is reversed and the cause remanded. 


_ 
— 





FIRES CAUSED BY LOCOMOTIVES — CON- 
STRUCTION °F STATUTE—NEGLIGENCE. 





SMALL v. CHICAGO, ROCK ISLAND & PACIFIC 
R. CO. 





Supreme Court of Iowa, March 18, 1879. 


The last clause of section 1289 of the Iowa code pro- 
viding that railroad companies shall be liable for all 
damages by fires set out or caused by operating their 
roads, does not create an absolute liability regardless 
of the question of negligence, but makes the fact of 
causing the fire presumptive proof of negligence, and 
casts upon the company the burden of showing proper 
care. BECK, C. J., and Day, J., dissenting. 


Appeal from Poweshiek Circuit Court. 


Action to recover for an elevator and other prop- 
erty, burned by a fire alleged to have been caused 
by the operating of the defendant’s road. There 
was evidence tending to show that sparks from ore 
of the defendant’s engines set fire to an elevator 
belonging to some person other than the plaintiff, 
standing about twenty feet from the road. From 
this elevator the fire was communicated to the 
plaintiff’s elevator, standing about seventy feet 
therefrom. There was a general denial by the de- 
fendant, and evidence was introduced by it tend- 
ing to show that there was no want of care upon 
its part, and that the fire was not caused by the 
operation of its road. ‘There was a trial by jury, 
and verdict and judgment for the plaintiff. The 
defendant appeals. 

Wright, Gatch & Wright, for appellant; Fairall, 
Bonorden & Ranck, for appellee. 

ADAMS, J., delivered the opinion of the court: 

An opinion was filed in this case, in which the 
writer hereof concurred, affirming the judgment of 
the circuit court, Justices Seevers and Rothrock 
dissenting. See 6 Cent. L. J. 311. Afterwards a 
rehearing was granted, and the case has been re- 
argued with the learning and ability commensurate 
with its importance. 

The question presented is as to whether the de- 
fendant is absolutely liable, without regard to neg- 
ligence, if the fire was set out by sparks escaping 
from one of its engines, or whether its liability 
must be based upon negligence, the fact of the in- 
jury, however, if occurring as alleged, being prima 
JSacie evidence of negligence. ‘The question is to be 
determined by the construction of a statute. The 
court below held, and so instructed the jury, that 
under the statute the liability was absolute. 

At the time the statute was enacted, the question 
had often been raised whether the fact of injury 
by escape of sparks from a railroad locomotive 
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should not be regarded as prima facie evidence of 
negligence at common-law. In sevéral of the States 
it was held that it should. The reason given for 
imposing upon the company the burden of proving 
that it has exercised due care, is that the company 
knows, or should know, precisely what care it has 
exercised, and has the means of provingit. The 
person injured has not ordinarily the same know- 
ledge nor means of proof. In this State, however, 


is excluded no other issue is tendered, and no other 
question can arise; the manner, and the only man- 
| ner, of recovery would be by showing the single 
| fact necessary in the very nature of the case. Now, 
| if this is all, it seems incredible that the manner of 
| recovery should be deemed to call for a specific 





provision. 
But in our opinion this is not all. The provision 
| is thata person may recover for injury by fire in 


it was held that the burden was upon the plaintiff | the same manner as for injury te stock. The man- 


to establish negligence, and that, too, by evidence 
other than the mere fact of the injury by escape of 
sparks. See Gandy v. C. & N. W. R. Co..30 Iowa, 
420, and authofities collated upon both sides. 
Such, then, at the time the statute was enacted, 
was the rule in this State. 

In the conflict of decisions, other States had 
a‘lopted by statute the rule which imposes upon 
the company the burden of proving care. It is 
contended by the appellant that our legislature, in- 
fluenced by the same considerations, has merely 
fallen into the general course of legislation upon 
this subject, and adopted the same rule. The po- 
sition is plausible at all events, and we state it as 
an introduction to our examination of the statute, 
which must show by itsown terms, interpreted in 
the light of the considerations which are applica- 
ble, whether the legislature designed to effect a 
more radical change. 

Section 1289 of the Code provides for a liability 
for stock injured or killed by reason of a want of 
a fence where the company has a right to fence. 
It provides that where stock is injured or killed by 
reason of a want of such fence, the owner may re- 
cover by merely showing the injury or destruction 
of the property. It also contains a provision 
which is in these words: ‘‘ Any corporation ope- 
rating a railway shall be liable for all damages by 
fire that is set out or caused by operating of any 
such railway, and suclf damage may be recovered 
by the party damaged in the same manner as set 
forth in this section in regard to stock.’’ The 
question as to whether this statute creates an abso- 
lute liability, or only makes the fact of the injury 
prima facie evidence of negligence, has never been 
determined by this court. In Rodemacher v. Mil. 
& St. Paul R. Co., 41 Ia. 297, it seems to have been 
assumed that it creates an absolute liability. But 
the only point decided was that the act is not un- 
constitutional. It is of course not unconstitutional 
if construed as the defendant contends for. The 
question as to whether it is susceptible of such 
construction is now presented for the first time. 

The first clause of the provision might seem to 
create an absolute liability. It makes the company 
liable for all fires caused by the operating of its 
road. If this provision stood alone it would go 
far in support of the plaintiff’s construction, al- 
though it would not necessarily sustain it, as we 
will hereafter endeavor to show. But the provis- 


ion is coupled with another providing for the man- 
ner of recovery, and this latter provision seems 
entirely superfluous if an absolute liability is cre- 
ated by what precedes it. The party injured must, 
in any case, show an injury by escape of sparks or 
fire from the road. 





ner of recovering for injury to stock is by show- 
| ing the injury by the company, and that it occurred 
| by reason of a want of a fence. This makes a 
| prima facie case of negligence, and the burden is 

devolved upon the company to show itself free 
from negligence. This it may do, but in order to 
do it, it must show a freedom from negligence in 
the matter of a fence. If it was negligent in 
that, it would be liable without negligence in other 
respects. But there must be negligence somewhere 
to make the company liable. Aylesworth v. C. R. 
I. & P. R. Co., 30 Lowa 459; Perry v. D.S. W. R. 
Co., 36 [owa 102; McCormick v. C. R. I. & P. R. 
Co., 41 Iowa 195. This is the essential fact in the 
determination of this case. 

It is contended, however, that it is not proper 
to say that the company may be guilty of negli- 
gence in not fencing, because the duty of fencing 
is not imposed upon the company by law. It is 
true that the company may omit to fence, and 
properly, too. if it prefers to pay for all injuries 
to stock for which it is made liable by reason of a 
want of a fence. But where there is an omission 
to fence and an injury occurs for which the com- 
pany is made liable by reason of the omission, it is 
scarcely ingenuous to say that the omission is not 
negligence. If we are correct in the foregoing, 
then the manner of recovering for injury to stock 
to which reference is made pertains simply to the 
mode and measure of proof necessary to show a 
prima facie liability for such injury, and it follows 
that the design is to provide what is necessary to 
show a prima facie liability for fires. 

In this connection it is important to observe that 
the liability for injury to stock occurring by rea- 
son of a want of a fence should, according to the 
strict letter of the statute, be absolute. But this 
court has held otherwise in the cases above cited. 
The letter has been made to yield to what is deemed 
the spirit of the statute, as not precluding the com- 
pany from escaping liability if it can show that it 
was without fault. In construing that part of the 
Same section which provides for liability for fires, 
we must recognize the same principle. Indeed, in 
the latter case it is hardly necessary, as in the 
former, to override the letter of the statute. The 
language is: ‘‘ The company shall be liable for all 
damages by fire tbat is set out or caused by the 
operating of its railway.’’ To hold that an abso- 
lute liability has been created by the statute, we 
must take the word caused to include its use in the 
remotest possible sense. If a locomotive is over- 
turned by a tornado and the fire scattered abroad 
from which fires are set out, the fires, it is true, 








may be said to be caused by the operating of the 


If the question of negligence | road, but only in the sense that they would not 
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an ordinary chimney used in the ordinary way, 
might be carried by a strong wind to a building in 
the neighborhood, and if they lodged in a material 
sufficiently combustible, a fire might be set out. 
In such case the fire might be said to be caused 
by the operating of the chimney, but only in the 
same remote sense. Where the person using the 
chimney was without fault, we should say ordina- 
rily that the fire was caused simply by the wind 
and sparks. If in the ordinary use of a locomo- 
tive sparks escape without any fault on the part of 
the company, and are carried by the wind to com- 
bustible material outside of the company’s right 
of way, and a fire is set out from them, the setting 
out of the fire is not caused by the operation of 
the roadin any different sense from that in the 
case of the chimney. It is true the operating of 
the road is more dangerous, but it is not less le- 
gitimate, and this is the essential fact so far as this 
question is concerned. Railroads are not only ex- 
pressly sanctioned by law, but they have become 
an important factor in modern civilization. The 
whole business of the country has crystallized 
about them. When railroad companies under the 
law have taken and paid for their right of way, 
they have the same right to use it as any person 
has to use his property. If in the legitimate use 
an injury occurs without any fault in the mode of 
use, and simply by the intervention of an uncon- 
trollable element of nature, we are to refer the 
cause to the element, and not the use. 

But it is said that where a person for pecuniary 
profit, pursues a business that is necessarily dan- 
gerous to others, he may properly be required to 
indemnify against the danger, or pay for the in- 
juries which occur. The principle thus broadly 
stated has never been recognized. The proximity 
of a planing mill, is more dangerous than that of a 
railroad. The ordinary life of such property, as 
estimated by insurers, is but about ten years. 
Many pursuits not dangerous, are obnoxious, where- 
in the same principle applies. The rule is that if 
the pursuit is not a nuisance, in view of its charac- 
ter or time and place in which it is carried on, and 
there is no lack of care or skill, persons suffering 
therefrom are without remedy. It is possible that 
the rule may work a hardship in some of its appli- 
cations, but in case of exposure to fire by railroads 
no hardship exists where the land owner is com- 
pensated for the exposure. 

Where compensation is made, the parties may 
be considered as contracting upon good considera- 
tion that the risk shall be carried by the land 
owner and not the company, and in such case it 
may well be doubted whether it would be compe- 
tent for the legislature to contravene the contract, 
by providing that the risk should be carried by the 
company and not the land owner. We come then 
to a material inquiry, as to whether compensation 
is embraced in right of way damages. That it is, 
we think, the law is well settled. The exposure 
which exists in the absence of negligence, results 
necessarily from the operating of the road. Itisa 
necessary element of depreciation. It is true the 
exposure is rather a consequential than direct in- 











jury, but it is not the less to be estimated and 


. paid for by refson of such fact. In Evansville & 


Crawfordsville R. Co. vy. Dick, 9 Ind. 433, the court 
said: ** The legislature cannot authorize either a 
direct or consequent injury to property without 
compensation.’’ In Sabin v. Vt. Cen. R. Co., 25 
Vt. 363, the question arose as to whether the land 
owner could recover for damages sustained by 
pieces of rock being thrown upon his land by blast- 
ing in the construction of the road, the work being 
done with proper care and skill. It was held that 
he could not, because he must be presumed to have 
been paid when the right of way was taken. The 
court said: ‘‘The plaintiff had a right to claim, 
and was of course bound to present his claim for 
all damages he was likely to sustain, not only in 
the running of the road by tires of engines and the 
like, but by the building of the road by the ordi- 
nary mode.” In Rood v. N. Y. & Erie R. Co., 18 
Barb. 80, an action was brought to recover for an 
injury by fire set out by the company to an adja- 
cent wood. The plaintiff had sold and conveyed 
by deed, a right of way to the company out of land 
of which the wood constituted a part. It was 
held that the plaintiff could not recover. The 
court said: ‘'The grantor having conveyed a 
certain parcel of land for the purpose of a rail- 
road out of a much larger parcel retained 
by him, the grant is subject to all the con- 
sequences necessarily attendant upon such a use 
of the same, and particularly such as would result 
from engines and the consequent exposure of 
property on his adjacent land to such injury and 
loss as would naturally result therefrom.’’ In 
Webber v. Eastern R. Co., 2 Met. 149, which wasa 
proceeding for assessment of damages for right of 
way, it was held to be proper to show by an expert 
that the premium for insurance on a building stand- 
ing upon the remaining part of the premises would 
be increased by the proximity of the road. In 
Snyder v. W. U. R. Co., 25 Wis. 60, which was 
also a proceeding for assessment of damages for 
right of way, witnesses called to estimate the 
damages were allowed to consider the exposure of 
the remaining part of the premises to fire. In 
Kucheman v. C. C. & D. R. Co., 46 Ia. 376, 
the question arose directly as to whether con- 
sequential damages were allowable, as for diver- 
sion of trade. It was held that they were. The 
court said: ** We are of the opinion that the dam- 
ages are not limited to the value of the land taken, 
but include such damages as result proximately 
from the use for which it is taken.’? Exposure to 
fire, so far as it is unavoidable, most certainly re- 
sults proximately from the use of the road. The 
exposure then is a part of the injury for which 
right of way damages are allowed, and it is pre- 
sumed to be paid for when such damages are paid. 
A provision by the legislature that notwithstand- 
ing such payment, the company and not the land 
owner, should sustain whatever loss occurs, if not 
unconstitutional, would be manifestly unjust; and 
we are not to put a construction upon a statute 
which would manifestly effectuate injustice, if itis 
capable of a different construction. 

It may be that the land on which plaintiff’s ele- 
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vator was erected was not part of a tract from 


which the right of way was taken. [If so, it can- 
not be said that the owner of that land was com- 
pensated for the exposure under consideration. 
But that would not materially affect the argument. 
The language of the statute is general, and must 
have a general operation. If the railroad com- 
pany is made insurer against any risk of this na- 
ture, it is made according to the terms of the stat- 
ute insurer against all risks of the same nature, 
including those for which it has paid the land- 
owner in advance. 

Where a statute is of doubtful construction, it is 
proper to give some weight to what might be con- 
sidered as demanded or forbidden by the public 
interest. This consideration, so far as itis enti- 
tled to any infiuence in this case, is unfavorable to 
the construction contended for by the plaintiff. 
The statute, as construed by-him, is designed to 
afford an indemnity against carelessness as well as 
pure accidents. Railroad companies cannot con- 
trol the erection of buildings or the accumulation 
of combustibles outside of the one hundred feet 
held for right of way. Cities grow up upon a rail- 
road and because of it, built, in the absence of 
ordinances, precisely as the owner of each build- 
ing sees fit to build it. Underthe ruling in Mil. & 
St. Paul. R. Co. v. Kellogg, 4 Otto, 469, 5 Cent. L. 
J. 305, and under the construction of the statute in 
question, contended for by the plaintiff, a railroad 
company may be held liable for the destruction of a 
whole city, occurring without the company’s fault. 
It may be held where such accident would not have 
occurred but for the improper construction of 
buildings, or the want of suitable means for extin- 
guishing fires. Insurance companies require that 
the insured shall carry a part of the risk. Long 
experience has shown this to be necessary, but it 
is scarcely more necessary for the protection of 
insurance companies than the public. The statute 
in question, under the construction contended for 
by the plaintiff, is designed to afford complete in- 
demnity, and it would prove such, perhaps, in 
small fires, but probably not in large ones. 

It is urged that the statute, construed as the 
plaintiff contends for, would have the effect to se- 
cure a higher degree of care on the part of railroad 
companies. But this isnotso. There isno higher 
degree of care than faultlessness. For negligence 
railroad companies are liable without the statute. 
The only effect, so far as their action is concerned, 
of imposing upon them the liability in question, 
would be to compel them to increase their charges. 
It would only make railroads more expensive 
things to own and operate, and more expensive 
means of transportation and travel. The burden 
would fall upon the community at large. 
The cost of railroads, even now, consists in part of 
the right of way damages, which, as we have seen, 
include compensation for the exposure created by 
them. This, like any other element of cost, en- 
hances their expensiveness as a means of trans- 
portation and travel. Why, in addition to this, and 
asa part of the expense of operating them, the 
patrons should be burdened with paying for burned 
elevators erected by their owners within what they 





| know, or should have known, was dangerous prox- 
| imity to the road, or for burned stacks of hay and 
| grain which could have been protected by plowing 
a few furrows of ground, we are unable to see. 

We are aware that there has been a conflict in 
the decisions upon the question whether, at com- 
mon law, in cases where property has been de- 
stroyed by fire, set out by a railroad company 
through its fault, the company could escape liabil- 
ity upon the ground that the owner of tke property 
contributed by his own negligence to the loss. It 
does not come within our purpose to collate and 
compare the decisions. It is sufficient to say that 
it is the doctrine of this court that contributory 
negligence will defeat a recovery in such case. 
Kersee v. C. & N. W. R. Co., 30 Iowa, 78. In that 
case it was held that the plaintiff could not recover 
for stacks of grain burned, if he was guilty of 
negligence in not plowing around them, notwith- 
standing the company might have been negligent. 
The decision does not appear to have been con- 
trolled by what was regarded as the weight of au- 
thority. That, indeed, could hardly have been 
claimed. It is based, apparently, upon what the 
court deemed to be natural justice. Now, if it is 
right upon principle that contributory negligence 
should defeat a recovery where the company is in 
fault, it is an outrage that contributory negligence 
should not defeat a recovery where the company is 
not in fault; yet it would not if the statute created 
an absolutely liability. Stacks of grain are built 
in close proximity to a railroad at a dry season of 
the year. They are surrounded by dead grass, 
stubble, and other combustible material. The rail- 
road company, we will suppose, can not wholly 
prevent the escape of sparks. Safety to the stacks 
is to be secured by removing them or plowing 
around them; yet the company can do neither. It 
has no reliance but the prudence of the owner; and 
yet the statute, if construed as contended for, has 
deprived him of all motive to be prudent, by 
making the company hisinsurer tothe full value of 
the stacks. This does not prove, of course, that 
the legislature has not perpetrated the outrage in 
question; but the language used is not such as to 
induce us to believe it has. 

An attempt has been made to evade the necessity 
of construing the statute by saying that, as a mat- 
ter of fact, the escape of sparks can be prevented, 
notwithstanding the testimony to the contrary. 
Something is urged upon our attention in regard 
to the possibilities of science. Cases are cited 
wherein it appears that judges have indulged in 
this most uncertain of human speculations. We 
refrain from so doing. We regard it as sufficient 
if railroad companies employ the best known means 
and methods. What lies beyond the known it is 
not the province of courts or juries to consider. 

In supposing that the case called for a construc- 
tion of the statute, we think the court below was 
right; but in construing it as creating an absolute 
liability without regard to the negligence of the 
company, we think the court erred. Reversed. 


BECK, C. J., dissenting. 





I cannot assent to the foregoing opinion, and am 
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authorized to say that Mr. Justice Day concurs in 
the conclusions and the arguments in their support, 
which I shall now present. 

The first opinion filed in this case sustained the 
judgment of the court below. I still adhere to it. 
Having prepared that opinion, I may with propriety 
now use it as an expression of my views upon the 
questions discussed therein. I present here such 
parts of it as are applicable to the questions dis- 
cussed in the foregoing opinion of the majority of 
this court, which are as follows: 

[The learned judge here quotes his opinion on the 
former argument of this case, which will be found 
on pp. 311-313, 6 Cent. L. J.] 

Having above produced the opinion of this court 
first filed in this case, I will now present other 
views in support of the construction of the Code, 
§1289, adopted in the foregoing opinion, which I[ 
think, answer the arguments advanced in the opin- 
ion of the majority of the court. It is claimed in 
that opinion that recovery for stock killed is based 
upon negligence of the railroad corporation in not 
erecting a fence. This court has held that liability 
in such cases attaches regardless of the question of 
negligence. Spence v. C. & N. W. R. Co., 25 Iowa, 
131; Stewart v. B. & M. R. Co., 32 Iowa, 561. The 
negligence referred to in these cases, is the omiss- 
ion to build fences, or more properly speaking, it is 
held that no negligence is imputed for the failure 
to erect fences. The railroad company then, is 
not in law, negligent in failing to fence its track. 
In the absence of fences its liability is absolute, 
and is established by evidence of injury to, or des- 
truction of stock. 

While the law does not hold the railroad com- 
pany negligent in not erecting fences, it may raise 
the presumption of*negligence in running the train 
which causes the injury. The railroad being open 
to stock, the law requires the train to be so opera- 
ted that no stock will be injured thereby. If injury 
does result, the law will presume that the train 
was not operated with the care required by law, 
namely, so that stock upon the road will not be in- 
jured. Now in case stock is injured, the law raises 
a presumption of negligence, not in failing to fence 
the road, but in running the train so that injury re- 
sults. It seems to me that this conclusion cannot 
be denied. It is supported by the very reason and 
spirit of the statute, which intends to preserve from 
injury stock running at large which the statute is 
enacted to protect. It says to the railroad cor- 
poration: You may use your road without fencing 
it, but when you do so, your train must be so oper- 
ated that no injury results to stock. If your road 
is unfenced, your liability is absolute; you were 
negligent in failing to discharge the duty the law 
imposes upon you to run your train without injury 
to stock, and you are therefore liable. 

To recover for stock injured, the plaintiff is re- 
quired to prove the injury and nothing more. It is 
true that the gplaintiff is required to allege and 
show that the right to fence existed at the place of 
the jinjury, and that no fence was constructed. 
But this evidence is not for the purpose of estab- 
lishing negligence in failing to fence the road, but 
to show that the statute is applicable to the case. 








It will be remembered that the statute is applica- 
ble only to cases where the road, at the place of 
injury, is not fenced, and the right exists to fence 
there. The evidence does not show negligence in 
omitting to fence, but brings the defendant within 
the operation of the statute. I think these posi- 
tiofis cannot be successfully denied. 

T may concede that the language of the last par- 
agraph of section 1289, providing that damages 
for fires may be recovered ‘‘ in the same manner ” 
as for injury to stock, relates to the evidence to be 
introduced, as is claimed in the majority opinion. 
In each case the plaintiff must introduce the pre- 
liminary proof showing that the defendant comes 
under the provisions of the statute. In each case 
the preliminary proof is alike, so far as to show 
that the defendant is a corporation operating a 
railroad. In the case of injury to stock, the right 
to fence and the absence of a fence must be fur- 
ther shown. In each case, after it is shown that 
the statute is applicable to the defendant, the 
proof of injury establishes the liability. Recov- 
ery, therefore, may be said to be had in each case 
“in the same manner.’’? And it may be further 
remarked that negligence of the corporation in 
the case of fire is presumed in the same manner 
that negligence in running the train is inferred in 
case of injury to stock. The statute for the pro- 
tection of property adjacent to the railroad says 
to the corporation: You may use the dangerous el- 
ement of fire in operating your trains, but must so 
use it that no injury results therefrom. If injury 
does result, you will be presumed to have been 
negligent. In this respect recovery is had against 
the corporation in the same manner as in cases of 
injury to stock. 

Aylesworth v. C. R. I. & P. R. Co., 30 Ia. 459; 
Perry v. D. & S. W. R. Co., 36 Ia. 102, and Mc- 
Cormick v. C. R. I. & P. R. Co., 41 Ia. 195, 
are cited by the majority of the court in support 
of their position that recovery is had for injury to 
stock, because of negligence in not building fences. 
These cases, I think, do not support that position. 
They hold that when fences have been erected the 
corporation is not liable for injury to stock, if due 
care is exercised in maintaining the fences and in 
keeping them in proper repair. Itis very plain 
that the liability of the company in such a case is 
based upon different grounds than it is when its 
railroad has never been fenced. 

In my judgment the opinion of my brothers con- 
tains many loose and inaccurate expressions as to 
the cause of the injury when stock is destroyed 
upon an unfenced railroad. It is said that in such 
a case the manner of recovery is by showing the 
injury occurred by reason of the want of a fence. 
It is very plain that the absence of a fence cannot 
be regarded as a cause of the injury. The fence 
is intended to prevent the injury. Who ever heard 
the non-existence of a preventive alleged as the 
cause of an injury? I am assaulted and fail to ex- 
ercise resistance in the defence of my person. Is 
my non-resistance the cause of my injury? It cer- 
tainly cannot be claimed in law that the want of 
precautionary contrivances to prevent an act is 
its cause. I think such a position would not even 
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be good in metaphysics. 
law. 

In another part of the opinion an attempt is 
made to establish the proposition that we must 
search for a fault or negligent act in order to find 
the cause of the injury in the case of fires set out 
by locomotives. If this position be sound, which, 
for the purpose of this case, I may here admit, we 
find the fault, as 1 have above shown, in the neg- 
ligence presumed by the law when fires occur from 
passing trains. But I confess to little satisfaction 
in these speculative metaphysical inquiries into 
causation. All I care to know is this: The stat- 
ute declares that the railroad company shall be lia- 
ble for property burned by fires set out by its en- 
gines. I do not see that the corporation could be 
relieved of liability if we should conclude that the 
wind had a hand in the work of destruction. I 
have so little respect for metaphysics that I am 
very sure it could not satisfy my mind that in such 
a case the fire was not ‘‘set out or caused’’ by the 
engine operated upon the road. The simple f2<t 
remains that fire was used in operating the engine; 
that it did escape and burn the property. I care 
nothing about the agencies which spread the fire. 
The source of injury was the engine which set it 
out, and caused the destruction. In just sucha 
ease the law declares that the corporation is liable, 
and right there discussion ought to end. 

An argument of the majority opinion is based 
upon the importance and public character of rail- 
roads. They are, it is true, constructed and ope- 
rated for public purposes. This court holds that 
the people may be taxed to aid in their construc- 
tion. The legislature may control their operation. 
If in the operation of these public agents, the 
property of the citizen is destroyed, the law ought 
to provide for compensation. This is in accord 
with justice and the spirit of our constitution. 
Such compensution ought to be rendered by the 
public agent, the railroad company destroying the 
property. To provide for such an eminently just 
and constitutional remedy, the statute in question 
was enacted. 

Common carriers have always been charged by 
the common law with liability for all losses of 
goods transported by them except as may be caused 
by the act of God or the public enemies. They 
become the insurers of the goods they carry. This 
rule is based upon public policy and the public 
nature of the employment of carriers. I have 
never heard complaints of it. So favored is it by 
the law that it cannot be waived by express con- 
tract. As the law makes carriers insurers of the 
subjects of transportation, why may it not impose 
the same obligation as to other property exposed 
to peril by the means used in the prosecution of 
their public employment? I know of no reasou 
why it may not. 

In another part of the opinion of my brothers, 
it is, in effect, admitted that railroad companies do 
insure against risk of fires set out by their trains, 
and render compensation in advance by payments 
made for the right of way for their roads. If the 
companies do, in this way, pay for such risks, as is 
claimed by the majority, their arguments against 


Itjis certainly bad in 





——_ 














liability , it seems to me are overthrown by the 
admission. It is surely competent for the legisla- 
ture to so provide that the railroad companies shall 
render compensation for actual losses by fire set 
out by their engines, rather than pay for the risk 
of such losses. Their liability for such risk being 
admitted, it cannot be denied that legislation may 
substitute therefor liability for the actual loss. 

But this court had decided that the future risk 
of fire from trains, cannot be considered an ele- 
ment of damages for which the land owner may 
claim compensation upon condemnation of the 
right of way. Such risk to buildings and property 
which may be put upon the land after the construc- 
tion of the railroad, is not to be considered in esti- 
mating damages. Fleming v. C. D. & M. R. 
Co., 34 Iowa 353. The doctrine announced in the 
majority opinion seems to me to be in direct con- 
flict with this decision. 

It is insisted by my brothers that the doctrine I 
contend for, would impose the necessity upon rail- 
road corporations of increasing their charges in 
order to enable them to pay the damages that would 
be assessed for losses by fire, and that the burden 
would thus be made to fall upon the community at 
large. If this position be admitted, [ am unable 
to discover that it presents an objection to the con- 
struction of the statute for which [ contend. I 
think that if the public wants or convenience de- 
mand that the property of the citizen be put at 
hazard, the public ought to render him compensa- 
tion if it be destroyed. But I think this objection 
is purely imaginary. The statute in question was 
enacted more than five years ago; the interpreta- 
tion I contend for has, I think, been regarded as 
correct by the profession and the nisi prius courts. 
I may certainly say that the contrary inter- 
pretation has not had the approval of the pro- 
fessional mind of the State. But during this 
period I have never heard it intimated that the 
charges imposed by railroad companies have been 
in the least degree affected by the existence of the 
statute. 

It is also insisted by the majority of the court 
that the construction of the statute for which I 
contend would render a railroad company liable 
in case the owner of the property burned contri- 
buted to its destruction by his own negligence. 
This is denounced by my brothers as an outrage. 
Iam not required to examine the correctness of 
the proposition, for I am very clear that the ques- 
tion is notin the case. Indeed, I do not under- 
stand that it is so claimed, but the doctrine con- 
demned is announced for the purpose of bringing 
discredit upon the construction of the statute con- 
trary to the views of the majority. It is a manner 
of argument hardly admissible in judicial decis- 
sions, and is the prolific mother of dicta which 
have given courts and the profession so much 
trouble. When a case involving this question 
comes before the court, it will be the time to con- 
sider it; until then it cannot be decided. 

, The constraction adopted by the majority of the 
court takes all the life out of the statute. It isin 
effect that railroad corporations are relieved of 
liability under the enactment when absence of neg- 
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ligence is shown. They were so relieved of lia- 
bility before, and without the statute. Its enact- 
ment was, therefore, vain. 

But it is said that under this construction of the 
statute, want of negligence may be shown as a de- 
fense; that by the statute the burden of proof as 
to negligence is changed. A brief consideration 
of this position will, I think, show that it is not 
supported by reason and legal principles. 

The rule of law relating to the rights of the par- 
ties, as laid down in the majority opinion, is this: 
A person whose property is burned by fire com- 
municated by a railroad train may recover, if it 
was set out through negligence of the employees 
operating the train. Let the rule be stated briefly 
in other words. Plaintiff may recover if defend- 
ant set out the fire and if defendant was, in the act, 
negligent. Two things, it would seem, must exist 
to fix defendant’s liability: 1. Setting out the fire. 
2. Negligence. One of these things is just as 
necessary as the other to support the right of the 
defendant to recover. So far we have stated the 
rights of the parties. We will now inquire as 
to the remedy, under the view just stated thatthe 
statute changes the burden of proof. 

In an action to enforce the liability, the onus 
rests upon plaintiff to show the setting out of the 
fire. Here he may rest, of course. If defendant 
introduces no evidence may plaintiff recover? The 
theory we are now considering requires the double 
answer, no and yes. No, for the right to recover 
rests upon negligence, and that has not been 
shown. Yes, for the burden of showing absence 
of negligence rests upon the defendant, which he 
has not established. 

The rules of the law require a plaintiff to estab- 
lish his right to recover, and the onus rests upon 
him to show every fact necessary to support that 
right. In the case before us, as it is regarded by 
my brothers, the absence of negligence would not 
be a defense, for, the existence of negligence is a 
necessary ingredient to create a right to recover, 
and must be shown to establish such right. The 
defendant, then, is not required to prove a nega- 
tive, and to show the non-existence of a necessary 
fact supporting plaintiff’s right to recover. No 
such course of pleading and practice has ever pre- 
vailed in courts under the common law. Yet such 
a rule of pleading is the necessary consequence of 
the construction of the statute in question which I 
am resisting. It cannot be possible that the legis- 
lature intended to establish a practice and course 
of pleading so utterly in conflict with the princi- 
ples of our jurisprudence, so destitute of support 
from reason, and never before heard of in this 
land. If the legislature wanted simply to change 
the burden of proof, as is claimed by my brothers, 
surely language would have been employed which 
would have expressed that intention with reasona- 
ble clearness and certainty, and not the language 
of the statute in question, from which such inten- 
tion can be gathered, if at all, by strained con- 
struction, based upon speculative and abstruse 
reasoning. 
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ABSTRACTS OF RECENT DECISIONS. 


SUPREME COURT OF ILLINOIS. 


[Filed at Ottawa, January 25, 1879.] 


PRACTICE — INDICTMENT — CHANGE OF VENUE 
FROM COUNTY TO CIRCUIT COURT.— This was an 
information filed in the County Court of Knox County 
against the defendants for an alleged violation of the 
dram shop act, in selling liquors without a license. 
The defendants filed there petition for a change of venue, 
alleging the prejudice of the judge of the county court, 
and alsothe prejudice of the circuit judge of the eighth 
judicial circuit. Thereupon the venue was changed 
against the defendants objection to the Circuit Court 
of Henry County. In the Henry Circuit Court the 
defendants objected to the courts’ assuming jurisdiction, 
which was overruled, and a trial had, resulting in the 
conviction of defendant, who appeals, and assigns for 
error, that the circuit court could not acquire jurisdic- 
tion by change of venue. The court say: ‘The sec- 
tion of the statute relating toa change of venue in cri- 
minal cases provides that when a change of venue 
is granted, it may be to some other court of record 
of competent jurisdiction in the same county, or in 
some other convenient county, to which there is no 
objection. Rey. Stat. 1874, 1095. §19. Inasmuch as 
this proceeding was commenced by information in the 
county court, and could be so commenced only in that 
court, the statute providing that all offenses cogniza- 
ble in the circuit court shall be prosecuted by indict- 
ment, a majority of the court are of opinion that as the 
proceeding could not originally have been commenced 
and prosecuted by information in the circuit court, so 
neither could there be prosecuted in that court a case 
commenced by information in the county court, on 
change of venue from the latter court; that the circuit 
court was not in this instance a court of record of com- 
petent jurisdiction within the meaning of the provision 
of the statute cited, and that it was error to granta 
change of venue to the circuit court.”’ Reversed 
Swanson v. People. 

INSOLVENT DEBTORS — PROCEDURE — APPEAL 
BOND—WHETHER APPEARANCE ON APPEAL MUST 
BE PERSONAL OR BY ATTORNEY.—H a creditor of M 
caused the latter to be arrested as his debtor, charging 
him with fraud and with a refusal to surrender his 
property in satisfaction of process for the collection of 
H’s debt. M made application for a discharge. Issue 
was formed, and M tried by ajury. He was found not 
guilty of fraud, but “ guilty of a retusal to surrender 
his estatc for the payment of judgment against him 
and in favor of H,”’ and the county court ordered M to 
be remanded to the custody of the sheriff. From this 
judgment defendant appealed and gave bond. The 
cause then pending in the circuit court was called for 
trial, when M. appeared by attorney; but H., by his 
attorney, objecting that M. was not present in person, 
caused him to be called, and he then not appeuring, 
his security on the appeal bond was then called, but 
did not make his appearance. Thereupon H. moved 
that the appeal be dismissed for want of prosecution 
in person by M. The court sustained the motion. 
From this judgment M.appealstothis court. DICKEY, 
J., says: ‘*It is insisted by appellee that the failure 
of M. to appear in person and prosecute the appeal in 
person was a sufficient ground for the dismissal of the 
appeal. In support of this position, reliance seems 
chiefly to be had upon the statutory provision as to the 
condition of the bond, which says ‘he will appear be- ° 
fore and abide whatever decision the circuit court 
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shall make in the premises.’ An examination of the 
entire sentence, however, will show that this under- 
taking to appear and abide is conditional. The lan- 
guage of the condition is that ‘in case the appeal is 
dismissed or the order or judgment of the county 
court is affirmed, in whole or in part, he will perform 
the same, and will appear before and abide,’ ete. This 
does not require a personal appearance before the 
court until the case has reached a stage at which it is 
the province of the circuit court to make a decision 
requiring the appellant to perform it.’”” Reversed’ 
SCHOLFIELD and WALKER, J.J., dissent. Maher v. 
Hewitt. 

REPLEVIN—TITLE TO PERSONAL PROPERTY—HUS- 
BAND DOING BUSINESS WITH SEPARATE PROPERTY 
OF WIFE.—This was an action of replevin brought by 
appellant to obtain possession of certain goods dis- 
trained for rent by appellee as the property of I. 8. Rob- 
inson and Abraham Robinson, the husbands of ap- 
pellants. The only quest.on in the case is whether the 
title to the property was in appellants or their hus- 
bands, and in determining this question it is claimed 
that the court erred in instructing the jury. BAKER, 
J., says: “The 3d, 4th, 8th and 9th instructions given for 
appellee are based upon the law as announced by this 
court in Wilson v. Loomis, 55 Ill. 352, to the effect that 
if a married woman advance her own separate money 
and place the same in the hands of her husband for 
the purpose of carrying on any general trade, although 
in the wife’s name, and the husband by his labor and 
skill in that undertaking increase the fund, the entire 
capital embraced in the enterprise, together with the 
increase, will not constitute the separate estate of the 
wife, but will be liable for the debts of the husband. To 
the same effect are the cases of Elijah v. Taylor, 37 Ill. 
247, and Worthan v. Price, 47 Iil. 22. See also Brom- 
well vy. Dixon, 37 Ill. 198. The cases of Dean v. Builey, 
50 Ill. 481; Blood v. Barnes, 79 Ill. 487. and Primmer vy. 
Clabaugh, 78 Ill. 94, are entirely consistent with those 
above cited; and in Dean v. Bailey, and Blood vy. 
Barnes, the marked differences between the two classes 
of cases are pointed out and commented upon.” Af- 
firmed.—Robinson v. Brews. 


PRACTICE -—- AMENDMENT—CHANGING NAMES OF 
PLAINTIFFS AFTER SUIT BROUGHT. — This was an 
action brought by Daniel and Asher Townsend for the 
use of W. and Z. Torm, and against appellant. When 
the case was reached for trial, and after a jury was 
impanelled, plaintiff moved the court for leave to 
strike out the names of the Townsends as plaintiffs 
and to permit the suit to progress in the name of W. 
and Z Torm, which wus allowed. Judgment went 
against defendant. The only ground urged fora re- 
versal is that the court permitted a change of plaintiffs. 
WALKER, J., says: “The correctness of this decision 
depends upon the construction of the 24th section of 
the practice act, allowing of amendment. These 
provisions are broad and comprehensive, and were no 
doubt adopted to obviate the hardship that was expe- 
rienced from the earlier decisions of this court refus- 
ing to allow such amendments. This section allows 

,any and all amendments in form or substance in any 
process, pleading or proceeding which may enable the 
plaintiff to sustain his action on the claim upon which 
it was intended to be brought, or the defendant to 
make a legal defense. The amendment in this case 
clearly falls within the provisions of the section, and 
the court committed no error in allowing it. The 
same question was before us in 79 Ill. 22, and it was 
there held that the suit might be dismissed as to the 
plaintiff who brought the suit, and the parties entitled 
to sue might be substituted as plaintiffs. That case is 
decisive of this.” Affirmed.—McDowell v. Torm. 


EQUITY—BILL FOR A DEED TO LAND — TENRER 
OF UNPAID BALANCE OF PURCHASE MONEY.—D, the 





appellant, being the owner of certain lands, contracted 
to sell them to P for a certain sum, to be paid in in- 
stallments. Upon P giving D security for the pur- 
chase-money, D gave Pa contract for the sale of the 
land. Between that time and the bringing of the suit 
payments were nade by P to D, most of which were 
indorsed on the contract of sale. D obtained posses- 
sion of the contract of sale, upon which were the in- 
dorsements, and destroyed it. This bill was filed by 
P claiming a certain balance still due from him to D, 
and that he had tendered that amount and demanded 
a deed, asking for relief. The court below decreed 
that the balane» which they found to be more than P 
acknowledged should be paid into court for the use of 
D, and that D should execute a deed to P. Defend- 
ant appeals. Dickey, J., says: “The first objection 
made to this decree is that the tender made before the 
filing of the bill was less than the court found due. It 
is undoubtedly true that when the balance of the pur- 
chase-money can be ascertained, the complainant 
is not entitled to a conveyance without an offer on his 
part of the purchase-money; and it is true that in 
such case the offer should be made before the bill is 
filed, but in this case the evidence of the payments 
which were indorsed upon the back of the original 
contract was destroyed by the wrongful act of defend- 
ant himself. When the court is satisfied that the party 
complainant under such circumstances has tendered or 
offered what he believed to be the true amount, and 
when he offers to pay whatever amount the court may 
find to be due, a party is not to be turned out of court 
because he was unable to tender the exact amount. 
See 27 Ill. 219.” Aftirmed.—Downing v. Plate. 


MEASURE OF DAMAGES OCCASIONED BY BUILD- 
ING OF RAILROAD TRACK NEAR RESIDENCE.—Ap- 
pellee, as owner of a lot of ground in the city of Chi- 
cago, and which he occupied as a residence, sued cer- 
tain railroads for damages claimed to have been in- 
curred by laying their tracks near his dwelling, the 
running of cars, ete., by which smoke and cinders were 
cast into his house and lot, ete. Verdict and judgment 
below for plaintiff. Defendant appeals, and assigns 
for error the refusal of the court below to give the fol- 
lowing instruction: ‘ The plaintiff can not recover 
any damages occasioned by the use of the defendant’s 
roads, or either of them, such as damages occasioned 
by smoke, ashes or cinders, deposited upon the plain- 
tiff’s premises, except for the time laid in and covered 
by the declaration; that is, from the time of the con- 
struction of the tracks to the commencement of this 
suit, to wit: on the 2d day of December, 1875, and such 
damages, if any, you must find from the evidence, and 
such damages do not include and are not measured by 
the depreciation of the market value of the property.” 
WALKER, J., says: ‘“ This instruction asserts a correct 
legal principle in all but the last clause. The measure 
of damage is the loss sustained by the nuisance, the 
injury from the jarring-of the building, the throwing 
cinders, ashes and smoke upon appellee’s premises. The 
depreciation of the value of property by these causes 
may be considered general depreciation in value from 
other causes, but not mere inconvenience in approach- 
ing or leaving the property, or the noise or confusion 
in the vicinity. This court has repeatedly held that 
damages to property not taken for public use, must be 
real and not speculative, and it must depreciate the 
price as to its use. And the depreciation is determined 
by comparing its value before and after the structure 
is made which produces the injury. 70 Ill. 288; Id. 824; 
82 Ill. 333; 83 Ill. 535.77 For other reasons, however 
the judgment was reversed.—C. M. & St. P. R. Co. 
v. Hall. 
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SUPREME JUDICIAL COURT OF MASSA- 
CHUSETTS. - 





February, 1879. 


SLANDER—REPETITION BY OTHER PERSONS.—One 
who utters a slander is not responsible, either as on a 
distinct cause of action, or by way of aggravation of 
damages of the original slander, for its voluntary and 
unjustifiable repetition, without his authority or re- 
quest, by others over whom he has no control, and who 
thereby make themsé@lves liable to the person slander- 
ed; and such repetition can not be considered in law a 
necessary, natural or probable consequence of the or- 
iginal slander. Ward v. Weeks, 4 Moore & Payne, 
796; s. c.,7 Bing. 11; Tunnecliffe v. Moss, 3 Car. & K. 
83; Barnett v. Allen, 1 F. & F. 125; Dixon v. Smith,5 
H. & N. 450; Oarkin vy. Scott, 1 H. & C. 153; Derry v. 
Handley, 16 L. T. (N. S.) 263; Stevens v. Hartwell, 11 
Met. 542, 550; Terwilliger v. Wands, 17 N. Y. 54. 
Opinion by Gray, C. J.—Hastings v. Stetson. 


EQuITY — CERTIFICATE OF STOCK WRONGFULLY 
IssUED—PaRTIES.—W here, without any negligence or 
authority of the plaintiff, a certificate of five shares 
owned by her in the defendant corporation, with a 
forged power of attorney endorsed thereon, was pre- 
sented and surrendered to the corporation,and the cor- 
poration thereupon issued a new certificate for these 
shares to a third person named in the forged power of 
attorney, who claims to hold the same, equity will 
compel the defendant to issue a new certificate of 
shares to the plaintiff and pay the dividends thereon; 
and the plaintiff’s right to maintain a bill for that pur- 
pose against the defendant is wholly independent of 
the question whether it has also made itself liable to 
such third person upon the certificate issued to him, 
and whether it can maintain any action against him by 
reason of his having obtained that certificate by means 
of a forged paper, and such third person is not a nec- 
essary party to the plaintiff’s bill. Pratt v. Taunton 
Copper Co., 128 Mass. 110; Salisbury Mills v. Town- 
send, 109 Mass. 115. Opinion by Gray, C. J.—Pratt v. 
Bostun & Albany R. Co. %. 


NUISANCE—DAMAGES—M \STER’S REPORT.—A Dill 
in equity was brought by the owner of a wharf and 
dock inthe city of L, for a nuisance in discharging 
filth through a common sewer, constructed by the de- 
fendant city, into suid dock, and thereby partially fill- 
ing itup and rendering it unfit or navigation. The 
bill prayed for an injunction and for damages. A 
channel had been dug along the dock and across cer- 
tain flats belonging to other persons, who had granted 
no right therein to the plaintiff. Held, 1. That the 
plaintiff was only entitled to damages for the filling up 
of the channel within the limit of her ownership, the 
filling beyond that limit producing injuries not differ- 
ing in kind from those suffered by other persons own- 
ing lands bounding on the harbor or navigating over 
the flats, and remediable by indictment. 2. The mat- 
ter having been referred to a master to report whether 
a peremptory injunction should be granted, and 
whether and by what other means or scheme the in- 
jury to the plaintiff’s estate might be remedied, it was 
error for the master to decline to pass upon or report 
propositions offered by the defendant for the sole rea- 
son that they all involved the exercise of the right of 
eminent domain on the part of the city. 3. The in- 
creased expenses, on account of the filling, tothe part- 
nership, of which plaintiff was a member, in doing 
business at the dock and wharf, and the consequent 
loss of profit to the plaintiff, who was to receive a rent 
proportioned to the amount of the business, can not 
be taken into account as due to the plaintiff individu- 
ally, norin any way reckoned as an item of damage to 
her estate. Opinion by Gray, C. J.—Breed v. Lynn. 








PROMISSORY NOTE “PAYABLE AFTER DEATH.”— 
The defendant’s intestate, who was seriously ill with 
heart disease, made a promissory note, in terms “‘pay- 
able after death,” to the order of the plaintiff, to whom 
he was engaged to be married, and delivered it to her 
in a sealed envelope, with the request that it should 
not be opened until after his death, at the same time 
telling her there was something which would provide 
for her in case anything should happen to him, and 
that if they were married, he wanted it given up, 
to which she consented. The plaintiff claimed that 
at that time the intestate was indebted to her for ser- 
vices rendered. Held, that these circumstances, 
wholly inconsistent with the theory that the instru- 
ment was given as a statement of account, as well as 
the terms of the instrument itself, were conclusive 
evidence that the intestate was attempting to make a 
provision for the plaintiff out of his estate, in case he 
should die without marrying her; and that the note 
being without consideration was void. It was not 
valid either as a gift causa mortis or as a testamentar 
disposition of property. Parish v. Stone, 14 Pick. 
198; Hulse v. Hulse, 17 C. B. 711. Opinion by SouLE, 
J.— Warren v. Durfee. 


— 


SUPREME COURT OF MISSOURI. 


October Term, 1878. 
[Filed March 10, 1879.] 


HOMESTEAD—MOTION TO QUASH SHERIFF’s RE- 
TURN SETTING OFF EXEMPTION THE PROPER PRO- 
CEEDING, WHEN THE EXEMPTION CAN NOT BE 
CLAIMED AGAINST JUDGMENT ON WHICH THE EXx- 
ECUTION ISSUED.—This was an appeal from the judg- 
ment of the court below refusing to sustain a motion 
to quash that portion of a sheriff’s return, relating to 
the setting off the homestead of the execution debtor. 
The debt which was the basis on which the execution 
issued was contracted prior to the acquisition of the 
farm whereon the execution was levied. Held, that 
defendant therefore was not entitled to a homestead in 
the land levied upon (Francis y. Quigley, 57 Mo. 284), 
and the motion to quash was an appropriate way of 
reaching the unwarranted exemption. 2. And there 
was an additional reason why the land claimed as a 
homestead was not exempt from execution; the note 
on which plaintiff obtained judgment was given by 
defendant in part payment for afarm bought of plain- 
tiff, and exchanged by him for the farm on which he 
now claims s homestead; and as he could not have as- 
serted against the debt of plaintiff a homestead right 
in the first farm, no more could he assert such right in 
the second farm. 1W. S. p. 699, sec. 8. Reversed 
and remanded. Opinion by SHERWOOD, C. J.—Creath 
v. Dale. 


PRACTICE — VARIANCE BETWEEN ALLEGATIONS © 


AND PROOF—IF ADVERSE PARTY IS MISLED, THIS 
FACT CAN ONLY BE ESTABLISHED BY AFFIDAVIT— 
ACCOUNT ANNEXED TO PETITION CAN BE MADE 
DEFINITE AND CERTAIN ON MOTION FOR THAT 
PurRposF.—Actiorn for mechanic’s lien, on an account 
for work done on nouse and materials furnished there- 
for. Defendant denied allegations of petition, and al- 
leged that plaintiff had contracted to do the work for 
a much less sum, which she had fully paid, ete. Judg- 
ment for plaintiff, and defendant appeals. Held, 1. 
If there was any variance between the allegations of 
petition and evidence of in support thereof, and de- 
fendent was thereby misled, she should, under the 
statute (2 W. 8S. 1033, sec.1), have set forth in what re- 
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pect she was misled, and such affidavit is the only 
statutory test of that fact. Fischer v. Max, 40 Mo. 
404; Turner vy. Railroad, 51 Mo. 5V1; Clements v. 
Maloney, 63 Mo. 652: Wells v. Sharp, 57 Mo. 56; Ely 
vy. Porter, 58 Mo. 158. As the aftidavit of defendant | 
was not filed, the conclusion is warranted that she was | 
not misled. 2. The statute requires the items of the j 
accounts to be either set forth inthe pleading, ora 
copy of such account to be attached thereto (2 W. S. 
1020, sec. 38), or else no evidence can be given respect- 
ihg such items. This was substantially complied with 
in this case, and if those items were not set forth with 
sufficient particulars, defendant could have moved 
that the petition be made more definite and certain. 
2W.S. 1018, sec. 20. Affirmed. Opinion by SHER- 
woop, C. J.—Meyer v. Chambers. 








——_— 


COURT OF APPEALS OF KENTUCKY. 
January Term, 1879. 


INNOCENT PURCHASER FROM A LUNATIC BEFORE 
INQUEST — ESTOPPEL OF WIFE.—1. If an innocent 
purchaser from a lunatic, without knowledge of his 
insanity, can not be putin statu quo, the conveyance 
of the lunatic should not be set aside, at the suit of the 
lunatic or his personal representative. Chitty on 
Con. 310; 1 Parsons on Con. 386; 1 Hilliard on Con. 
310; Metcalf on Con. 80,81; Wiley v. Weakley’s Es- 
tate, 24 Ind.; Musselman vy. Cavins. 47 Ind, 2. The 
wife of a lunatic knowing his insanity is estopped 
from making complaint in her own right in this case, 
wherein she joined with him in the conveyance of 
eighty acres of her land in part payment for a steam- 
boat purchased by him, by concealing his insanity and 
assisting him in making repairs on the boat, and ac- 
quiescing in the purchase, until the boat was seized 
for repairs, ete., when it was too late for the other | 
party to ‘be put in statu quo in consequence of the 
insolvency of her husband. 3. Coverature wi!l not be 
invoked and used as a cloak for fraud. Davis v. Tin- 
gle, 8 B. Mon. 542; Barby v. Bainbridge, 11 B. Mon. 
115; Wright v. Arnold, 14 B. Mon. 643; Connally v. 
Branstler, 3 Bush, 752. Reversed. Opinion by H1INEs, 
J.—Rush v. Fenton. 


MISTAKE IN WRITTEN CONTRACT — PURCHASER 
UNDER EXECUTION SALE—REVERSAL OF DECREE— 
COMMISSIONER’S SALE.—1. Proof of mistake ina writ- 
ten contract must be clearly established. When acon- | 
tract is reduced to writing and is treated by all the par- 
ties as the contract for nearly eleven years, without 
any discovery of a mistake as to its terms, proof only of 
admissions of one of the parties, with other proof con- 
tradicting its terms, can not be held sufficient to au- 
thorize the chancellor in holding that the mistake has 
been clearly established. 2. When the officer in whose 
hands the execution is placed can justify his acts un- 
der it, the purchaser of the property sold by virtue of 
the execution will acquire a valid title as against the 
execution defendant. 3. Reversal of judgment or de- 
cree, under which a sale is made, does not affect the 
title acquired by the purchaser at the sale. The re- 
versal is no ground for quashing the sale. 4. This rule 
applies when the purchaser is plaintiff in the reversed 
judgment the same as if he were a stranger. Parker’s 
Heirs vy. Anderson’s Heirs, 5 Mon. 445; Amos v. 
Stocton, 5 J.J. Mar. 638; Clerk v. Farrow, 10 B. Mon. 
446; Bumingfield v. Reed, 8 B. Mon. 102; Gossom v. 
Donaldson, 18 B. Mon. 236. 5. The chancellor or court 
rendering the judgment of sale becomes the vendor of 
the property, and the commissioner or sheriff is but 
the agent of the chancellor or court. When a com- 
missioner’s sale is confirmed, the chancellor loses all 





power over it, except during the term at which the or- 






























































der of confirmation is made, and the only remedy is 
by appeal from that order. Reversed. Opinion by 
Pryor, C. J.— Yocum v. Foreman. \ 


eit : 
SUPREME COURT OF INDIANA. 
November Term, 1878. 


INSURANCE POLICY — CONSTRUCTION OF. — Suit 
upon policy of insurance on a dwelling-house. The 
policy was for one year, upon a house occupied at the 
time the policy was fssued, by tenants. The policy did 
not prohibit a change of tenants, but provided that the 
policy should cease to operate in the event of the 
house becoming ‘‘unoccupied,” so long as the non-oc- J 
cupancy should continue, and revive upon the house 
being re-occupied. The house was unoccupied at the 
time it was burned, and had been so for about four 
days. It was to be occupied as soon as it should be 
repaired. Held, that the company was not liable on 
the policy. Judgment reversed. Opinion by PER- 
KINS, J.—tna Ins. Co. v. Myers. 

SUITS ON GUARDIAN’S BONDS— CONCLUSIVENESS 
OF SETTLEMENTS.—This was a suit against Anton 
Bescher, guardian of his ward Charles Hammons, on 
the bond of the former. There was judgment below for t 
the plaintiff. PreRKrINs, J.: “ Appellant claims that 
this suit is prematurely brought; that it will not lie 
till there has been a settlement of the estate, or the 
guardian removed, and that the sister of plaintiff, a 
younger ward of the same guardian, and still a minor, 
is a necessary party. The statute authorizing such 
suits dispenses with the necessity of having previously 
established such claim, and there was no necessity that 
the guardian should have been removed before bring- 
ing the action. The right of the two wards was not a 
joint but a several one. If the guardian’s accounts 
have not been kept so as to protect him, he must an- 
swer to the wards severally at the proper time for the 
amounts duethem. 60 Ind. 316; 47 Ind. 319. Current 
settlements, prior to the final settlement made by a 
guardian with the courts, are not conclusive in a suit 
upon his bond. 51 Ind. 96; 59 Ga. 212. It isnot error 
in such a suit to admit testimony to prove that the 
vouchers filed in the current settlements of the guard- 
ian, prior to the final settlement, were incorrect. A 
guardian is not entitled to be credited on his account 
with the amount of worthless notes he has received 
and charged himself with as cash. He takes them at 
his own risk. 57 Ga. 226; 20 Iowa, 388; 46 Ala. 600 
Judgment affirmed.” Bescher v. State. 





SUPREME COURT OF OHIO. 
[Filed March 4, 1879.] 


PRINCIPAL AND AGENT—PRINCIPAL MUST REPU- 
DIATE VOIDABLE CONTRACT OF AGENT WITHIN 
REASONABLE TIME — CORPORATIONS.—1. Where a 
contract made by an agent is voidable at the election 
of his principal, such election must be made within 
a reasonable time after full knowledge is acquired by 
the principal of the circumstances under which the 
contract was made, otherwise it will be binding upon 
him. 2. Where, upon full knowledge of all the facts 
affecting his liability, the principal promises to pay an 
account stated of the amount appearing to be due from 
him under a contract previously voidable at his elec- 
tion, he thereby ratifies the contract. 3. A contract 
made between two corporations through their respect- 
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ive boards of directors, is not voidable at the election 
of one of the parties thereto, from the mere circumstan- 
ces, that a minority of its board of directors are also di- 
rectors of the other company. 4. The plaintiff and de- 
fendant, by their respective boards of directors, en- 
tered into a contract whereby the plaintiff agreed to 
supply the defendant. with all the rolling stock requir- 
ed in the operation of its railway for the period of 
seven years, at an agreed rental to be paid monthly. 
The five persons composing the plaintiff’s board of di- 
rectors were members of the defendant’s board, which 
consisted of thirteen persons. At the meeting of the 
defendant’s board, at which the terms of said contract 
were agreed upon and confirmed, there were present 
only eight directors, two of whom were directors of 
the plaintiff. The plaintiff supplied the rolling stock 
as agreed, and the defendant received and used the 
same in the operation of iis railway for the period of 
nearly two years and a half, when the contract was 
terminated; Held, if it be assumed that the contract 
under the circumstances of the case was voidable, in 
equity, at the election of the defendant, within a rea- 
sonable time after the same was made, for want of a 
quorum of directors at the meeting at which the con- 
tract was agreed upon and confirmed who were not 
directors of the plaintiff, the delay in exercising the 
election to avoid it operated as a waiver of the right 
so to do; and, consequently, an instruction to the 
jury that such right existed at the time of the trial was 
erroneous. Judgment reversed and cause remanded. 
Opinion by Boynton, J.—U. S. Rolling Stock Co. 
v. Atlantic & Great Western R. Co. 


—_ 
—_ 


SUPREME COURT OF WISCONSIN. 
March 1, 1879. 


JUDGMENT—REs ADJuDICATA.—1. A judgment is 
no bar to a subsequent action not between the same 
parties or their representatives or privies. 2. Plaintiff 
obtained a judgment for rent against C and B & Co. 
jointly, but there was no such firm as B & Co., that 
being a mixnomer for A & Co.; and satisfaction of the 
judgment out of the property of A & Co. was thus de- 
feated, and it remained unsatisfied. Afterwards this 
action was brought for the same rent against A & Co., 
the complaint alleging that they rented the property 
through C as their agent. Held, that plaintiff is not 
estopped by the former action and judgment from 
maintaining this action against A & Co. as sole princi- 
pals. Opinion by ORTON, J.— Tiernay v. Abbott. 

ILLEGAL CONTRACT—AGREEMENT NOT TO PROS- 
ECUTE—DURESS.—1. An agreement of a private per- 
son not to prosecute another for crime, is illegal and 
void; but money voluntarily paid in consideration of 
such an agreement can not be recovered. 2. The mere 
fact that a person who agreed to pay money in consider- 
ation of a promise not to prosecute his son for an alleged 
crime, did not believe that his son was guilty, will not 
entitle him to recover money paid upon such agree- 
wee though it may be considered by the uty in de- 

rmining whether the payment was made under du- 
ress. 3. A threat to procure the arrest and imprison- 
ment of one’s son under a false criminal charge, and 
reasonable ground to believe that such threat will be 
executed, probably constitute duress. 4. To recover, 
on the ground of duress, moneys paid upon a note ex- 
ecuted in pursuance of an illegal agreement, duress at 
the time of such payment (and not merely at the time 
ry giving the note) must be shown. asimnenee by Lyon, 

J.—Schultz v. Culbertson. 


SLANDER—PROOF—EVIDENCE— PRACTICE.— 1. In 
actions for slander, it is sufficient if the gravamen of 
the charge, as laid, be proven. 2. Where, therefore, 
the slanderous words charged imputed to the female 











plaintiffa crime, and defendant’s answer, while deny- 
ing that he spoke the precise words charged, admitted 
that he spoke “other words of similar import,” and 
justified by alleging that plaintiff did in fact commit 
the crime thus imputed to her, and the proof was that 
defendant used words of similar import to those 
charged, though not quite the exact words, the vari- 
ance was immaterial. 3. Words falsely charging an 
act criminal by the law of the place of the act are 
slanderous per se, whether or not such act would have 
been criminal by the law of the place of the speaking. 
4. Where the question of plaintiff’s character and repu- 
tation for chastity Was proper to be considered by the 
jury, a witness who testified that she had known plain- 
tiff, at the place of their common residence, for eight 
years, might properly be asked, ‘‘What has been her 
character and reputation, so far as you know, as a lady 
of morality, virtue and chastity?’ without being first 
asked, whether she knew plaintiff’s general character 
and reputation. 5. Where it is sought to impeach the 
testimony of a witness by proof of his statements else- 
where, his attention having been called to the time, 
place, ete., if he does not admit making the state- 
ments, they may be proved by other witnesses; 
and, finally, the first witness may be allow- 
ed to re-affirm or explain his evidence: but it is 
error to reject further evidence, by other witnes- 
ses, to sustain the testimony of such first wit- 
ness as to the character of his statements on the occa- 
sion referred to. 6. The bill of exceptions, in due 
form, is a 1ecord importing absolute verity in this 
court, until duly amended; and a statement therein 
that the charge given to the jury was in writing, is 
conclusive of the fact. 7. A judgment will not be re- 
versed for errors in the charge which could not have 
materially affected the result. Opinion by ORTON, J. 
—Dufresnev. Weise. 


“WANTON OR OBSCENE LANGUAGE”’—VIOLATION OF 
CITY ORDINANCE—PRACTICE.—1. A city ordinance 
provides a penalty “‘if any person shall address any 
wanton or obscene language to another, or exhibit any 
wanton, lewd or obscene gestures or conduct.” Held, 
that the expression ‘‘ wanton or obscene language ” is 
here equivalent to lewd or lascivious language; and 
that the words ‘“ long-legged son of a bitch,” “ long- 
legged pup,” and ‘damned son of a bitch,” do not 
come within the ordinance. 2. In anaction for a mali- 
cious prosecution, as for violation of a specified city 
ordinance, where it appeared that plaintiff, at the time 
to which the prosecution related, probably violated 
other penal ordinances of the city, but that the facts 
stated by defendant to the magistrate as the ground of 
complaint, and upon which, by the magistrate’s advice, 
the formal complaint was entered, clearly did not con- 
stitute a violution of such other ordinances, it was error 
to instruct the jury that, in determining whether there 
was probable cause for the prosecution, they might 
consider whether defendant acted under an innocent 
mistake as to which ordinance had been violated. 3. 
If a prosecutor fully and truly states the facts of which 
he complains, to some one admitted to practice in the 
courts as one learned in the law, and is advised by him 
that such facts constitute the offense for which he there- 
upon prosecute’, this stands for probable cause. and 
protects him in an action against him for such prose- 
cution. But the advice of a justice of the peace, not 
being a person so admitted to practice, is not a protec- 
tion. 4. An action for a violation of the city ordinance 
above described is a mere civil action for a penalty, and 
not a criminal prosecution; and a jury may be waived 
by stipulation therein. 5. On plaintiff ’s appealfrom a 
judgment against him in an action against several de- 
fendants, this court may affirm the judgment as to one 
defendant, and reverse it as to the others. R. S. § 3071; 
Cairns v. O’Bieness, 40 Wis. 469. Opinion by LYoNn 
J.—Nutton v. McConnell... 
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REPORTS OF CASES IN LAW AND Equity, determ- 
ined by the Supreme Judicial Court of Maine. B 
JOsIaAH D. PULSIFER, Reporter to the State. Vol. 
in Portland, Maine: Dresser, McLellan & Co. 

id. 


The cases reported in this volume extend from the 
beginning of August, 1875, to the end of the year 1878. 
It contains over 650 pages, a good index, a table of 
oases reported and cited. The reporter’s work is well 
done, and the press work and paper are very good. Sev- 
eral of the decisions in this volume have already ap- 
peared in this JOURNAL. Among other cases of interest 
we note the following: 

DEED—FALSE DESCRIPTION OF LAND. — A false 
description mm one particular, where enough remains 
to make it reasonably certain what premises are in- 
tended, will not defeat a conveyance. Thus, where in 
a conveyance of a homestead farm, one of the parcels 
of which it was composed was described as “twelve 
and a half acres out of lot numbered eight in the first 
range:”? Held, that the whole parcel passed, although 
it in fact contained twenty-five acres.—Andrews v. 
Pearson. 

MASTER AND SERVANT— NEGLIGENCE.—1. A per- 
son who voluntarily assists the servant of another, in 
a particular emergency, can not recover from the mas- 
ter for an injury caused by the negligence or miscon- 
duct of such servant; he can impose no greater duty 
on the master than a hired servant. 2. A servant can 
not recover for an injury incurred in assisting a fellow 
servant either voluntarily or on the request of such 
servant.—Osborn v. Knox & Lincoln R. Co. 

DRaAINS—LIABILITY OF MUNICIPAL CORPORATIONS. 
—To determine a plan of drainage, and what drains 
shall connect in a street of a city, is a judicial act of 
the officers for which the city are under no common 
law liability; though if the connection be unskillfully 
made, it is a ministerial act for which the city is liable 
in damages to a party injured thereby.—Darling v. 
Bangor. 

CONTRACT—FRAUD—MONEY HAD AND RECEIVED. 
The defendant subscribed for shares in a patent-right, 
to be held by him without payment therefor, otherwise 
than by inducing others to subscribe for shares, and 
give their notes therefor for greatly more than the 
value of the shares; the notes afterwards came into his 
hands by purchase, and were by him negotiated for 
money and paid by the makers. Held, that these facts 
would not entitle the makers to maintain an action 
against him for money had and received.—Lane v. 
Smith. 

ASSAULT—EVIDENCE.—The plaintiff was assaulted 
and injured by the defendant, while interfering to pro- 
tect her father in an affray between them. Held that, 
while the fact of an affray and injury to her father may 
have been admissible in evidence, the detailed account 
of its subsequent consequences would not be.—Flint 
v. Bruce. 

INNKEEPER—WHAT NECESSARY TO CREATE RELA- 
TION.—To create the common law liability of an inn- 
keeper, the relation of guest and host must exist. 
Where one leaves his horse with an innkeeper, with no 
intention of stopping at the inn himself, but stops with 
a relative, whose guest he is, he is not a guest of the 
inn. In such a case, the liability of the landlord is 
simply that of an ordinary bailee for hire.—Healey v. 

Gray. 

DEFECTIVE WaY—LIABILITY OF TOWNS— CAUSE 
oF INJURY.—1. A town is not required to render its 
roads passable for traveling for the entire width of 








and stumps out, and leave natural obstructions upon, 
the sides of the way; provided the same are situated 
so far from the traveled track that persons with teams 
may pass without danger of coming into collision with 
them. 3. A town is not liable for damage sustained 
by a traveler from the fright of his horse at meeting 
cows inthe road with boards on their horns, and also 
from a defect in the way, the combined action of both 
causes operating to produce the accident.—Perkins v. 
Fayette. 

EVIDENCE—ADMISSION—JUDICIAL DISCRETION.— 
An admission made at the first trial, if reduced to 
writing, or incorporated into a record of the case, will 
be binding at another trial of the case, unless the pre- 
siding judge, in the exercise of his discretion, thinks 
proper to release the party from it.—Holley v. Young. 

ASSAULT—ACTION NOT SUSPENDED TILL OFFEND- 
ER Is PROSECUTED CRIMINALLY.—By the law of this 
State, the civil remedy of a person injured by a feloni- 
ous assault and battery is not suspended till the offender 
has been prosecuted criminally. WaALToN,J.: “In 
Boody v. Keating, 4 Me. 164, and again in Crowell v. 
Merrich, 19 Me. 392, the court say that the rule that a 
civil action in behalf of the party injured is suspended 
until a criminal prosecution has been commenced and 
disposed of, is limited to larcenies and burglaries. The 
same opinion had before been expressed in Boardman 
v. Gore, 15 Mass. 341. In Boston, etc., R. Co. v. Dana, 
1 Gray, 83, where the defendant had made himself com- 
paratively rich by stealing from the railroad company, 
the question was fully examined, and the court held 
that while it is undoubtedly the law in England that 
tne civil remedy of the party injured by a felony is 
suspended till after the termination of a criminal pros- 
ecution against the offender, such had never been the 
law here. And such is the prevailing opinion in this 
country. Pettingill v. Redout, 6 N. H. 454; Piscat Bk. 
v. Tumley, 1 Miles, 312; Cross v. Guthevy, 2 Root, 90; 
Patton v. Freeman, Coxe, 113; Hepburn’s Case, 3 
Bland, 114; Allison v. Farmers Bk., 6 Rand, 223; White 
vy. Fort, 3 Hawks, 251; Robinson v. Gulph, 1 Comst. 
231; Story v. Hammond, 4 Ohio, 376; Ballew v. Alex- 
ander, 6 B. Mon. 38; Lofton v. Vogles, 17 Ind. 105; 
Boardman v. Gore, 15 Mass. 331; Hawk v. Minnich, 19 
Ohio St. 462, 2 Am. Rep. 413.”—Nowlan v. Griffen.. 








QUERIES AND ANSWERS. 





(The attention of subscribers is directed to this depart- 
ment, as a means of mutual benefit. Answers to queries 
will be thankfully received, and due credit given when- 
ever requested. The queries must be brief; long state- 
ments of facts of particular cases must, for want of space, 
be invariably rejected. Anonymous communications are 
not requested. ] 

*,* The following queries r d during the past month are 
respectfully submiited to our subscribers for solution, by re- 
quest of the senders. It is particularly desired that any of our 
readers who have had similar cases, or have investigated 
the principles on which they depend, will take the trouble 
to forward an answer to as many of themas they are able. 

QUERIES. 


15. COMMERCIAL Law.—The following named par- 
ties are all bankers. A holds draft on B, which he 
sends to his correspondent C for collection and credit. 
C, at the time, being insolvent, sends it to D, his cor- 
respondent, for collection and credit, but before draft 
is paid C makes an assignment. PD collects draft and 
holds proceeds. The assignee treats and recognizes 
A creditor and Dasa debtor of Cto the amount of 





their located limits, but only to keep a width thereof | draft. Who is liable to A for the amount of proceeds 


in a smooth condition, sufficient to render the passing 
over them safe and convenient. 2. A town has the 
right in making and repairing a road, to remove stone 


| 


of draft, and are C, his assignee, and D, proper par- 
ties defendant in an action to recover same? Cc. 
St. Louis. 
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ANSWERS. 
No. 10. 
[8 Cent. L. J. 240.] 


Bank checks payable to order or bearer are such an 
assignment of the funds in bank as to be the subject of 
of gifts causa morlis. See Kent’s Com., 8th ed., Vol. 
II, 567; Story,s Eq., Vol. I, § 607a; Parsons’ Notes & 
Bills, Vol. 11, 56; Boutts v. Ellis, 21 Eng. Law and 
Eq. R. 237; Lawson v. Lawson, 1 P. Wms. 441° Har- 
ris v. Clark, 3N. Y. 120; Sessions v. Mosely, 4 Cush. 
87, 92. A. W. J. 

Ottumwa, Iowa. 





No. 10. 
[8 Cent. L. J. 240.] 


A donatio mortis causa is a gift in prospect of death 
when a person in his last sickness, apprehending his 
dissolution near, delivers, or causes to be delivered to 
another the possession of any personal goods, to keep 
in case of his decease. 2 Bl. Com. 514. With respect 
to the nature of a donatio mortis causa, this kind of 
amphibious gift so far resembles a legacy that it is 
ambulatory and incomplete during the donor’s life; it 
is therefore revocable by him (7 Taunt. 221; 3 Binn. 
866), and subject to his debts upon a deficiency of as- 
sets. 1P. Wms. 405. But in the following particulars 
it differs from a legacy; it does not fall within an ad- 
ministration, nor require any act in the executors to 
constitute a title in the donee. Rop. Leg. 29. The 
rollowing circumstances are required to constitute a 
good donation mortis causa; 1. That the thing given 
be personal property, 3 Binn. 370;a bond, 3 Binn. 270; 
3 Madd. R. 184; 3 Atk. 214; 2 Ves. Sen. 442; 1 Bro. C. 
C. 72; bank notes; 2 Bro. C. C. 612. Acheck offered 
for payment during the life of the donor will be so 
considered. 4 Bro. C. C. 286; 2 Wills. on Ex. from 449 
to 502; 2 Gills & Johnson (Md.). 208. 2 .That the 
gift be made by the donor in peril of death, or during 
his last illness, and to take effect only in case the giver 
die. 3 Binn. 270; 4 Burn’s Ecce. Law, 110. 3. That 
there can be an actual delivery of the subject to and 
for the donee in cases where such delivery can be 
made. 3 Binn. 370; 2 Ves. Jr. 120. See 9 Ves. 1; 7 
Taunt.2 24. But such delivery can be made to a third 
person for the use of the donee. 3 Binn. 370. It is 
an unsesttled question whether such kind of gift ap- 
pearing in writing without delivery. of the subject can 
be supported. 2 Ves. Jr. 120. By the Roman and 
civil law, a gift mortis causa might be made in writing. 
Dig. Lib. 39, t. 6, 1. 28; 2 Ves. Sr. 440; 1 Ves. Sen. 314; 
See, in general, 1 Foup. Tr. Eq. 288 n.; Coop. Quat 
474; Vin. Abr. Legacies, A; Supp. to Ves. gr. Vol. I‘ 
143, 170; Vol. II, 97, 215; Rop. Leg. ch. 11 Twimb. pt. 
1, sec. 7. M. THOMPSON. 





No. 11. 
[8 Cent. L. J. 240.] 


It is against the policy of law or equity to permit 
the statute of limitations to be avoided by excessive or 
cumulative disabilities. Hence, in the case under 
consideration, the feme covert can not avail herself of 
the disability of coverture, in order to defeat the 
statutory bar. In Dee v. Jesson, 6 East. 84, it is held 
that successive disabilities can not be taken advantage 
of so as to avold the statute. In Eager v. Com., 4 
Tyng, 182, the plaintiff was an infant when the right 
of action first accrued, and before the disability of in- 
fancy was removed, the disability of coverture oc- 
curred, and the Supreme Court of Massachusetts held 
that the latter disability, not existing when the right 


of action first accrued, would not defeat the statute. 
The same rule is recognized in the case of Demarest 
v. Uynkoop, 3 Johns. Ch. 138. See also Manion v. 
Titsworth, 18 B. Mon. (Ky.) 901; Martin v. Letty, Id. 
582; Findley v. Patterson, 2 Id. 78; in all of which 
cases itis unequivocally held that the statute runs 
from the removal of the disability that existed when 
the right of action first accrued, notwiihstanding any 
successive disability incurred after the right accrued. 
If the statute was suspended by the war any length of 
time after the infancy ceased, that length of time 
should be excluded in computing the time making up 
the statutory bar. W.A.S. 
Flemingsburg, Ky. 








NOTES. 





JOHN M. ELLIOTT, one of the Justices of the Court 
of Appeals of Kentucky, was last week fatally shot 
in front of the capitol, at Frankfort, by Henry Buford, 
a resident of that State. The court of appeals had a few 
days previously rendered a decision adverse to a case 
in which Buford had an interest. He loaded a double- 
barreled shot-gun, waited for the judge to go to 
dinner, and walked up and shot him through the heart 
without warning, killing him instantly. The assassin 
was arrested, and is now in jail. Buford acknowledged 
that the other barrel of the gun had been loaded for 
Chief Justice Pryor, and he would have killed him also 
had not some children been in the way. The greatest 
indignation is felt by all citizens at the horrible crime. 
The deceased judge was born in Virginia in 1820, and 
began the practice of the law in Kentucky in 18438. In 
1847 he was elected tothe State Legislature, and in 1853 
was chosen as a Democrat to the 33d Congress. He 
was also re-elected to the 34th and 35th Congresses. 
He was a representative from Kentucky in thé Confed- 
erate Congress. After the war he became Circuit 
Judge of Henry County, and was subsequently raised 
to a place on the court of appeals’ bench, which posi- 
tion he held atthe time of his death.—lIsaac Ed- 
wards, Dean of the Albany Law School, and author 
of several excellent law books on Bills, Bailments, and 
Factors and Brokers, died last week by his own hand. 
The act was committed in a fit of mental aberration. 
——Daniel M. Bates, late Chancellor of Delaware, died 
at Richmond on the 28th ult.——In the recent case of 
Nunn v. Hemming, says an English paper, brought by 
an ex-lunatic, against the keeper of a lunatic asylum 
in which he had been confined, for assault, it seems to 
have been assumed both by judge and jury that a man 
subject to hallucination on one point, is necessarily un- 
trustworthy as a witness, and that his evidence on all 
other subjects must therefore be discredited. There 
is a well-known story, illustrative of the contrary 
proposition, told of Burke, who, in collecting informa- 
tion for a speech that he was about to deliver in the 
House on an Indian question, was referred to an ex- 
official, then the inmate of a lunatic asylum. Burke 
had an interview with the lunatic, who proved to be a 
man of excellent information, and fully competent to 
advise on the subject on which he consulted him. On 
leaving the asylum Burke expressed his indignation to 
the keeper of the asylum, and intimated his intention 
of bringing the matter before Parliament. ‘“ Before 
you do that, sir,” replied the keeper, ** go back and ask 
him what he had for breakfast this morning.”” Burke 

, did as he was requested, when the lunatic at once burst 
into indignant invective against the authorities, and 
replied: “Hobnuils, sir; is it not disgraceful? hob- 
nails, nothingelse.” Burke was satisfied; but he did 
not reject the poor man’s testimony on the Indian 





L question. 





